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Preface

Within the Fifth Community RTD Framework Programme of the European Union (1998-
2002), the Key Action ‘Improving the Socio-economic Knowledge Base’ had broad and
ambitious objectives, namely: to improve our understanding of the structural changes
taking place in European society, to identify ways of managing these changes and to
promote the active involvement of European citizens in shaping their own futures. A
further important aim was to mobilise the research communities in the social sciences
and humanities at the European level and to provide scientific support to policies at
various levels, with particular attention to EU policy fields.

This Key Action had a total budget of EUR 155 million and was implemented through
three Calls for proposals. As a result, 185 projects involving more than 1 600 research
teams from 38 countries have been selected for funding and have started their research
between 1999 and 2002.

Most of these projects are now finalised and results are systematically published in the
form of a Final Report.

The calls have addressed different but interrelated research themes which have
contributed to the objectives outlined above. These themes can be grouped under a
certain number of areas of policy relevance, each of which are addressed by a significant
number of projects from a variety of perspectives.

These areas are the following:

e Societal trends and structural change

16 projects, total investment of EUR 14.6 million, 164 teams
¢ Quality of life of European citizens

5 projects, total investment of EUR 6.4 million, 36 teams

e European socio-economic models and challenges

9 projects, total investment of EUR 9.3 million, 91 teams

e Social cohesion, migration and welfare

30 projects, total investment of EUR 28 million, 249 teams

¢ Employment and changes in work

18 projects, total investment of EUR 17.5 million, 149 teams
e Gender, participation and quality of life

13 projects, total investment of EUR 12.3 million, 97 teams
¢ Dynamics of knowledge, generation and use

8 projects, total investment of EUR 6.1 million, 77 teams

e Education, training and new forms of learning

14 projects, total investment of EUR 12.9 million, 105 teams
e Economic development and dynamics

22 projects, total investment of EUR 15.3 million, 134 teams
e Governance, democracy and citizenship

28 projects; total investment of EUR 25.5 million, 233 teams
¢ Challenges from European enlargement

13 projects, total investment of EUR 12.8 million, 116 teams
e Infrastructures to build the European research area
9 projects, total investment of EUR 15.4 million, 74 teams



This publication contains the final report of the project ‘Citizenship and Democratic
Legitimacy in the EU’, whose work has primarily contributed to the area ‘Citizenship,
governance and the dynamics of European integration and enlargement’.

The report contains information about the main scientific findings of CIDEL and their
policy implications. The research was carried out by ten teams over a period of three
years, starting in November 2002.

The abstract and executive summary presented in this edition offer the reader an
overview of the main scientific and policy conclusions, before the main body of the
research provided in the other chapters of this report.

As the results of the projects financed under the Key Action become available to the
scientific and policy communities, Priority 7 ‘Citizens and Governance in a knowledge based
society’ of the Sixth Framework Programme is building on the progress already made and
aims at making a further contribution to the development of a European Research Area in
the social sciences and the humanities.

I hope readers find the information in this publication both interesting and useful as well
as clear evidence of the importance attached by the European Union to fostering research
in the field of social sciences and the humanities.

J.-M. BAER,

Director

Vi
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countries and was coordinated by ARENA - Centre for European Studies at the University
of Oslo. The project was financed by the European Commission’s Fifth Framework

Programme for Research, Key Action ‘Improving the Socio-Economic Knowledge Base’.

This Final Report takes stock of the project results and methodology and presents the
main findings from the different research areas. During the three-year long project
period CIDEL partners have produced numerous publications, organised 8 conferences,

many seminars and have undertaken several dissemination activities.

In this report we give an account of the original research objectives as well as of the
results and findings from the different research fields of the project. We draw some
conclusions on what kind of political entity the EU is in its present state, as well as
providing some policy implications. The research has been organized through
workpackages; on the constitutional development of the Union, the formation of a
European communicative space, steps towards a common foreign and security policy, the
rationale of EU enlargement, and steps towards a common social and tax policy within
the Union. The basic question is whether the EU is developing into (a) an
intergovernmental problem-solving entity, (b) a value-based polity premised on a

common European identity or (c) a rights-based post-national union of a federal type.

Oslo, December 2005

Erik O. Eriksen Geir Ove Kvaerk
Scientific Responsible Administrative Project Manager
CIDEL CIDEL
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Abstract

What kind of order is emerging in Europe? CIDEL has analysed a range of issues such as
the constitutional developments of the EU, the steps towards a common foreign and
security policy, the rationale of enlargement in order to test whether the EU is moving
towards a value-based community based on a set of common values, or towards a rights-

based post-national union, based on a set of common civil and political rights.

The integration process has moved cooperation beyond intergovernmentalism and
pragmatic problem-solving. Cooperation has turned political and constitutional, but there
is no strong evidence of a common European identity of the kind presupposed by the
value-based model. There is no unified people upon which statehood and political
institutions can be built. But as European citizens have obtained a wider set of rights,
and as the Union’s competences have been expanded, there is arguably a movement in
the direction of a rights-based notion of the Union. However, much more needs to be
done for the citizens to be able to see themselves as the authors of the law they have to
obey. The EU is not a federation and the member states control the most powerful body
of the Union, the Council. Nevertheless, the EU is a supranational polity. It has got a
legally binding, even if formally not incorporated, Charter of Fundamental Rights, a (not
yet fully developed) competence catalogue delimiting the powers of the various branches
and levels of government, a kind of bicameral system of legislation; as well as
authoritative dispute-resolution mechanisms particularly embodied in the authority of the
Court of Justice. The EU is, above all, a political system that makes extensive use of law
to create order and purpose, but law-making and law enforcement take place within a
structure that combines hierarchical and horizontal procedures. Through this process the
citizens have achieved rights, but have not been able to give them to themselves. Hence,
the democratic deficit prevails. Repairing this deficit requires not only institutional
reforms, as the social preconditions for a full blown democratic (parliamentarian) system
at the EU level are not in place. This is due to the fact that a distinct European collective
identity is missing as are many of the intermediate associations and organizations of civil

society, including a unifying public sphere for identity-formation of the European citizens.

The constitutionalization processes point to the fact that the EU is a system in transition
and that the legitimacy of this project depends to a large degree on the open-ended and
long-lasting discussion of its finalité politique. With every round of Treaty revision,
constitutional reflexivity has increased. Through the entrenchment of the newly
introduced Convention method there is now a model for constitutional politics that differs

from normal politics, and one that also differs from Treaty changes conducted through
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turf battles at Intergovernmental Conferences. The EU is a polity with no sole apex of
authority, but with an organized capacity to act. It has no single and sovereign demos,
but is involved in reflexive processes of constitutionalization. It is a polity in motion
based on a thin notion of statehood a supranational polity with a deliberative imprint. The
quality and direction of the integration process itself is crucial for the legitimacy of the
Union. As it is easier to agree on procedures and norms for how to proceed than on
common purposes and finalité, the EU is very much an organization in motion. It is the
manner in which the changes are conducted, the quality of procedures and processes,
which lend legitimacy to the whole experiment. The EU is a process of unfinished
democratization. Consequently the European integration process testifies to a promising
yet unaccomplished process of democratization that can only be carried through by a
more encompassing and comprehensive constitutionalization process than we have

witnessed thus far.
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I. EXECUTIVE SUMMARY

Citizenship and Democratic Legitimacy in the European Union — CIDEL - is a research
project involving ten partner institutions in six European countries. About twenty
researchers within political theory, law, political science, media research and sociology
have participated. The programme started in November 2002 and was concluded on 31
October 2005, financed by the European Commission’s Fifth Framework Programme for

Research Key Action ‘Improving the Socio-economic Knowledge Base’.

1. Citizenship and Democratic Legitimacy in the EU

The main purpose of this research project has been to examine the prospects for a
citizens’ Europe through analysing what kind of order is emerging in Europe. Our
particular concern was to take stock of the EU as a rights-based post-national union,
based on a full-fledged political citizenship. Does the EU proceed along this

developmental path, and if so, how far has it proceeded?

The EU is an entity ‘in the making’, and there is no assurance that it will replicate the
notion of citizenship associated with the nation state. For analytical purposes we
distinguished between three different conceptions of citizenship, which are reflective of
different conceptions of the EU qua polity. The first is economic citizenship, based on
rights associated with the four freedoms, where the citizens are seen as producers,
consumers, users, and costumers and reflects the notion of the EU as a problem-solving
entity. The second is social and cultural citizenship, based on a set of common values,
aimed at establishing a material basis for societal membership, and reflects the notion of
the EU as a value-based community. The third is political citizenship, based on a set of
common civil and political rights, with the purpose of empowering the citizens to be ‘co-
authors’ of the law, and reflects the notion of the EU as a rights-based post-national
union. Is the EU an intergovernmental, problem-solving entity based on economic
citizenship; is it moving towards a value-based community premised on social and
cultural citizenship, or is it moving towards a rights-based post-national union, based on
a full-fledged political citizenship? The hypothesis of this project was that the latter

option was the most viable.

CIDEL has both an empirical and a normative dimension. The empirical dimension refers
to the actual prevalence and viability of each of the options across different policy fields
and levels of government. The normative dimension relates to the validity of the three

options for governance.
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The main purpose of the project encompasses the following objectives:

a) Specify three different options for forging a citizens’ Europe and assess the
normative basis of each of the options, including their attendant notions of
citizenship. How robust are they from the point of view of democracy, solidarity,

and justice?

b) Test the empirical relevance of each of the three options, with emphasis on the
third one, and how they relate to each other - over time, across policy fields,

across levels of governance and across member states.

c) Develop a third conception of integration, integration through deliberation, and
assess it in relation to the dominant conceptions of integration which are based

on functional adaptation and strategic bargaining, respectively.

An overall theoretical approach to the study of post-national integration has been
developed which works across the different research activities. It contributed to an
understanding of the nature of European integration and unification, forming a necessary
backdrop for a deeper assessment of the democratic quality of the EU. Its salience has
been tested within the realms of constitution-making, the establishment of a European

public sphere, enlargement, social and tax policy, and foreign and security policy.

The research within the CIDEL project was divided into eight workpackages (WPs)
constructed around the above themes. While WPs 1 and 7 were dedicated to the overall
theoretical perspective and the synthesizing of findings, workpackages 2 to 6
concentrated on concrete policy areas. Workpackage 0 covered the overall administrative
co-ordination of the project, including the establishing of a coherent and well-run
research network and the creation of a dynamic web page for dissemination and intra-
project communication. An important part of this workpackage has also been the
development and enhancement of the project participants’ skills in conducting research
by means of computer-assisted text analysis, through production of text analysis training

documents, the generation of software tools and a training course.

In the following the specific research questions that were addressed in each workpackage
are addressed as are the main findings and the policy implications of these. In the last
section we synthesise the findings and draw some conclusions as to the main
characteristics of the European political order. We also address the question of how to

explain its emergence and sustainability.
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2. Prospects for a European Public Sphere?

Only with a European-wide public sphere in place can the requirement of democracy
beyond the nation state be met. This is so because the public sphere is a precondition for
the realization of popular sovereignty. It entitles, in principle, everybody to speak without
any limitations on themes, participation, questions, time or resources. In its widest
sense, the public sphere is the ‘social room’ that is created when individuals discuss
common concerns in front of an audience. The notion of a public sphere is internally
linked to normative political theory as it is a medium for political justification - for
putting the decision-makers to account - as well as for political initiative, that is, the
mobilizing of political support. It is the place where civil society is linked to the power-
structure of the state. The public sphere, then, not only enables autonomous opinion
formation but also empowers the citizens to influence the decision makers. It is a
precondition for redeeming the claim to self government - that the citizens can govern

themselves through politics and law.

The proceduralization of popular sovereignty in discourse theory makes conceptual space
for transnational communicative spaces, that is, the emergence of civil society relations
beyond the nation state. These are spheres above and among the nation states in which
affected actors can reason about common affairs and exercise communicative pressure.
There are, thus, many public spheres in the post-national configuration that are not
confined to national borders. There are subaltern counter-publics and there are
overarching publics transcending limitations of time and space made possible by new
media technologies and audio-visual ‘constituencies’. New forms of communication are
evolving and citizens’ involvement in public debate may be seen as spontaneous and

elective rather than obligatory and native. Conceptually we may distinguish between:

e overarching general publics: communicative spaces of civil society in which all may
participate on a free and equal basis and, due to proper rights entrenchment, can

deliberate subjected to the constraints of reason only;

e transnational segmented publics: evolve around policy networks constituted by a
selection of actors with a common interest in certain issues, problems and

solutions;

e strong publics: legally institutionalized and regulated discourses specialized in

collective will-formation at the polity centre.

Through the development of a theory of the public sphere that takes account of the

characteristics of an emergent supranational polity, CIDEL has investigated the
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development of transnational media and journalism in the wider context of EU
communication and cultural policy; it has examined the public sphere
generating/inhibiting effects of core components of the EU’s institutional complex; and it
has assessed the possible effects of a more visible and pronounced rights-based
orientation of the EU on the nature, direction and salience of social movement activism in
the EU. CIDEL has also developed a theoretical-methodological framework for the study
of the EU’s social constituency. The term ‘social constituency’ can be understood as
people being involved in and being served by an organization (or system of governance)
and that this relation has a social reference and social resonance of some sort.
Developing such terms is an intrinsic part of clarifying the distinctive features of the EU,

in relation to our established and highly nation-state-based conceptual apparatus.

In recognition of the fact that CIDEL's second, value-based model, has limited relevance
to the analysis of the EU’s public sphere and civil society (as the EU is an extremely
complex multinational, multilingual and polyethnic entity), CIDEL has focused on two
model conceptions of European public sphere. The first highlights a regulatory model
characterized by a network of issue-related and segmented public spheres, which has
little capacity to generate an overarching public sphere so as to rectify some of the EU’s
democratic shortcomings. The second is a federalist model with overlapping public
spheres being supported by decision-making institutions in which opinion-formation also
takes place (strong publics). This model could foster a European public sphere, although
one with a complex set of interrelated communicative spaces rather than a uniform one.
Rather than giving rise to one constellation, what appears to be emerging, is the gradual
emergence of a system marked by both models. There is no unambiguous evidence to
the effect of one model replacing the other; what we see is better considered as a
difficult case of co-existence. The Union contains national, segmented and strong publics,
the relations, among which, are complicated by the Union’s complex institutional
composition. To understand the systemic implications of this co-existence requires
further elaboration. The Union is not only an extremely complex multi-level entity; it is
also polycentric in character, with a complex mixture of transnational and supranational
traits. Its poly-centricity could be said to reside in several distinct, yet overlapping

institutional spheres or organizational fields.

The EU’s unique and dynamic character raises the question of how best to develop a
proper understanding of how and under what conditions institutions can help to foster a
public sphere. CIDEL studies have revealed a failure on the part of the Commission to
communicate effectively, either with its key mediators or with the key national publics
whose support it so much requires. Within the Commission, there are warring tendencies

about how best to relate to publics, and the role of an information strategy is given low
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priority. There are also inadequacies in the Commission’s commitment to a transparent
information regime, which is shared - to an even greater extent — by the Council. Neither
the Commission nor the Council operates effectively to foster wider democratic
participation. The Council’'s complex role as both legislature and executive — and one that
has obtained greater executive functions over time - encourages quite divergent
expectations as to its public sphere promoting role. Calls for greater transparency and
the CT’s provisions for this within its capacity as a legislature require us to conceive of it
as part and parcel of the second, federal, model. However, the growth of the Council’s
executive functions clearly pulls it into the transnational orbit and closer to our first,

regulatory, model.

In relative contrast, the European Parliament - a gradually emerging strong public - its
communicative practices, not least the focus it provides for networking across different
levels of the EU, has indeed allowed it to function as a strong public that is in the process

of building a wider general public, mainly along the lines of the second federal model.

European-wide social movements are present in large numbers at the EU level. They
lobby the EU institutions, not least the Commission and the Parliament and furnish them
with information, reality frames and normative considerations. The EU supports many of
these organizations, precisely to foster debates and awareness on a European-wide level,
and to use organizations as experts providing advice on policy matters. The two
Conventions - the one drafting the Charter of Fundamental Rights, and the one drafting
the Constitution - are unique in their greater involvement of civil society in EU
constitutional processes. They received written contributions from hundreds of
organizations, and they organized hearings and special sessions where civil society got
the opportunity to speak. Nevertheless the civil society imprint on the overall processes

was hampered by the way in which these were organised.

Truly European media channels are few and small, but national media are important
places for exchange of arguments on European issues, not least the quality press, which
is seen in some studies as an engine of integration. Elite newspapers are involved in
creating a transnational political community, but the quality press is mainly read by
elites. The claims and assertions in the press in general differ in the different member
states. The national public spheres in France and the UK differ due to factors such as the
history of integration and the approaches of the political elites. While debates on Europe
are present in both countries, this does not produce identical results. Hence, the Union is

still the site of partial rather than any semblance of an overarching public.
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3. Constitution-Making and Democratic Legitimacy

CIDEL has placed particular emphasis on whether the Union’s established manner of
conducting changes of a constitutional character through IGCs can be seen to bridge the
gap between on the one hand the structure in place and on the other the reasons for why

it is there and what its normative basis is.

Have the processes of constitution-making in the EU changed over time in such a way as
to narrow the gap? Recent events such as the introduction of the Charter of Fundamental
Rights, the Convention and the draft Constitutional Treaty have been analysed in-depth
in the search for answers. CIDEL has assessed these as possible instances wherein we
find changes in the mode of legitimation and the conception of the EU’s normative basis.
It has analysed the direction of constitutionalisation with a view to establish if there is a
clear shift in the direction of the rights-based mode and also whether there is an
increased cross-national convergence in the manner in which constitution-making is
legitimated. These developments reflect a clear change over time in the sense that
European constitution-making has been made more reflexive. Whereas this was a
gradually emerging trait also of IGCs, the Charter Convention and the Laeken process do
represent important changes here. Laeken was the most explicit and symbolically visible
case thus far of the infusion of constitutional grammar into the EU’s constitutional
language. An important lesson we can draw from the Laeken experience is that the close
association between constitutionalism and democratic legitimacy also has to apply to the
European level. A further lesson from Laeken is that the Union’s approach to constitution-
making, that of constitutionalisation of a community made up of already

constitutionalised political communities, cannot but be depicted in procedural terms.

Viewed in this light, whereas the Convention came up with a draft Constitutional Treaty,
an exercise that moved the Union somewhat closer to a rights-based polity, the process
war far from a complete uplifting of the constitutional essentials of the democratic
constitutional state. On the one hand, in terms of overarching principles, the EU draws on
those traits that mark the common constitutional traditions of the member states, and
then on already justified norms. On the other hand, the Convention continued the
Union’s unique mix of the common constitutional traditions of the member states and
Treaty law with the effort to distil out a constitution from the acquis. The draft reduced
the poly-centricity and enhanced the legal unity and democratic character of the Union,
but the ensuing conception of the Union we can discern from the Constitutional Treaty is
one of the EU as a poly-cephalous entity. Such a structure represents a blend of

intergovernmental and supranational structures, and reflects the still-in-the-making EU.
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Many observers of the process of drafting the Constitutional Treaty through the
Constitutional Convention found that it had deliberative qualities. There was learning and
changing of positions; hence testifying to the transformative value of deliberation. This
process as noted has made clear that the EU has unequivocally and self-consciously
entered the constitutional terrain. More stakeholders, in particular parliamentarians have
been directly included in the process. The deliberations were conducted in public and
thus also exposed the political tensions and the diverse constitutional traditions. It is
important to note that the EU Constitutional Treaty is not written from scratch, ex nihilo,
but is clearly based on the existing primary law of the Union and international law, and is
grounded in the constitutional traditions common to the member states. An important
part of the process of European constitution-making since the very beginning has been
the slow but quite steady convergence and fusion of national constitutional traditions.
This provides some of the ‘constitutional hardware’ but is not sufficient to ensure
democratic constitution-making because this implies the appropriation of the constitution
by its citizens; by citizens bound by reasons, not by the past, viz., not bound by tradition
but by the self-reflexive will of the people(s). It is thus only through a democratic

ratification process that it can achieve popular legitimacy and normative validity.
4. Justifying Enlargement — More than Expanding Markets

The EU has successfully completed six rounds of enlargement. It has expanded from its
original six members to a total of 25 in 2004. The prospect of membership has
encouraged states to advance with democratic reforms and ensure the rule of law.
Further, enlargement has been an effective instrument to ensure stability and security in

Europe at large. But where should the process stop? What are the borders of Europe?

It is quite clear that enlargement is costly and that it entails risks for the delicately
balanced European construction. A number of interests and values are challenged. The
internal cohesion of the Union may be jeopardized as a result of enlargement. Nev-
ertheless, the EU has opted to include new members six times - in the latest round with
as many as ten new states. And the process has not yet come to an end. Why has the EU
- with the exception of the French veto of the British candidature in the early 1960s -

systematically decided in favour of enlargement?

In CIDEL, the rationales of past as well as present enlargements have been analysed.
Cases range from the Greek accession 25 years ago, to the large scale 2004
enlargement, and the controversy over Turkish membership. Through analysing the
reasons for en-largement the authors have sought to establish the nature of the EU

polity. Contrary to what is commonly argued it has been difficult to find documentation
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suggesting that reasons pertaining to its utility were what mobilized member states to be
strong supporters of enlargement. It is difficult to explain the EU’s decision to enlarge to
Central and Eastern Europe solely as the result of expectation of economic gain. For
example, there was no effort made to establish concrete knowledge of the impact of
enlargement on the Danish economy until well after the EU had committed itself to
enlargement. Similar arguments were used in Germany in the late 1990s when the cost
of enlargement came into focus. The argument was that enlargement was worthwhile

pursuing despite of its costs.

It is, however, with regard to the so-called enlargement ‘laggards’, that the ‘puzzle’ of
enlargement is particularly pertinent. Why did these states, who were expected to pay
the highest price for enlargement — who considered that they had little to gain and more
to lose - still agree to it? In the case of both France and Spain, the idea that they
committed themselves to enlargement only because they were ‘forced’ to do so out of a
concern for their reputation and due to the ‘social cost’ of refusing, is challenged. CIDEL
has found arguments that speak to a conception of the EU as something more than a
‘problem-solving entity’, that is, more than a tool for enhancing profit and economic

growth.

The existence of a common normative basis is important to account for enlargement.
However, a distinction must be made between values - as cultural manifestations of
identity - and moral norms pertaining to human rights, democracy and rule of law. This
is important as different categories of norms have different functions in the enlargement

process. In turn, the distinction corresponds to a value-based and a rights-based polity.

Moral norms played an important role in enlargement even as early as the debate in the
1970s on Greece’s accession. The Greek case set the precedent that opened the road to
accession first, for Spain and Portugal, then for Central and Eastern Europe and
presently, for South-Eastern Europe. Once the issue of Greek accession had been turned
into a question of democracy, rejecting its membership for economic or administrative
reasons would have meant a major loss of Community credibility and legitimacy. At the
same time, there seems to be a sometimes tacit sense of ‘Europe’ as something
distinctive. This is particularly the case with regard to the Eastern enlargement. This
event was repeatedly described as an opportunity to overcome the ‘artificial’ division of
Europe as a result of the Cold War. The Central and East European applicants were
systematically described as part of the ‘European family’, and the EU’s representatives
stressed their commitment to ensure that they would be able to ‘rejoin Europe’. There
are also numerous references to the importance of peace, security and stability in this

context - referring, however, to the security of Europe as a whole, and not to that of
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particular states. Furthermore, arguments reflect a need for Europe to overcome its own
past, based on the experience of intra-European war, and a vision of Europe threatened
by itself and not by external actors or factors. But although studies suggest that a sense
of ‘kinship’ was important when the decision to enlarge to Central and Eastern Europe
was taken, there is only scarce evidence of a ‘thick’ collective identity reflecting, for

example, religious, ethnic or linguistic commonalities.

There is a distinct difference between how the EU addressed the former Communist
countries in the accession negotiations and how it addressed Turkey. The former were
held to be ‘one of us’, while with regard to Turkey questions have only concerned
compliance with the criteria of democracy and human rights. The apparent difference in
treatment of the Turkish candidature and that of the Central and East European countries
may be explained quite simply by Turkey’s poor record regarding respect for human
rights and basic democratic principles. What is more, the decision to open negotiations
with Turkey in October 2005 testifies to the fact that attempts to bind the EU to a ‘thick’
identity have not been considered acceptable. In a manner similar to that observed with
regard to enlargement to Greece, once enlargement has become linked to prospects of
successful democratization, it severely limits the scope for states willing to break ranks
and reject candidate states. Even though there is a lack of a sense of ‘kinship’ towards
Turkey, the EU has committed itself to enlarge to it. Hence the European identity does
not seem to be contingent on pre-political categories, but is rather one that is malleable
and shaped by public discourses. The success of EU enlargement is linked precisely to
democratic transition. This could however, ultimately lead to its breakdown. Democracy
gives no reason to stop the enlargement process, it provides no criteria for drawing
borders. In order to solve this challenge the debate on borders would need to be uplifted
to the global level, in which, according to a cosmopolitan logic, borders would be drawn
based on the ability of other regional entities to function properly, and with the aim of

avoiding a system of domination of one single (regional) entity.

5. The EU’s Foreign and Security Policy

Foreign and security policy is perhaps the one dimension of EU policies where the
expectations of ‘mere problem-solving’ are the strongest. The very nature of foreign and
security policy is by many considered alien to supranationalism. However, the literature
and debate about the normative dimensions of the EU’s international role suggest that
the EU might be value-based and/or rights-based rather than interest-based. CIDEL has

investigated the salience of such conceptions of the EU’s external policies.
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Although the foreign and security policy of the EU is increasingly decided by institutions
and structures located in Brussels, there is little evidence, so far, of democratic checks
and balances or a European public debate that might ensure the legitimacy of a European
foreign policy. One exception could have been the public response in Europe to the
United States’ war in Irag. However, this was not translated into a common policy at the
European level. With the ‘brusselsisation’ of foreign policy-making, there is a risk of

increased executive dominance, with weakened Parliamentary control.

Neverhteless, many speak of the EU as a humanitarian power, committed to the spread
of democracy and human rights externally. The EU is a major donor of humanitarian
assis-tance and development aid. Protection of human rights is defined as a particularly
important goal in the Union’s external policy. The EU insists on the respect of minority
rights in third countries (non-European Countries) and there is political conditionality on
aid and trade agreements. The list of countries having abolished capital punishment as a
result of EU pressure is impressive. The EU has stalled on deepening relations or has cut

direct budgetary support due to breaches of basic human rights.

How can this apparent contradiction between weak democratic control internally, and
promotion of democracy externally be accounted for? In spite of the move towards a
Brussels-based bureaucratic working method, there is still no hierarchical structure with
the ability to coerce member states in the EU’s foreign policy. Instead, there is a

requirement of consultation.

This constant process of consultation and deliberation may cause member states to
moderate their interest claims. National positions have to be justified in a manner that
makes them acceptable to others. Further, a certain consistency between member states’
claims and the underlying constitutive principles of the EU would have to be sought. The
EU and its member states subscribe to the principles of liberal constitutional
democracies. An example of how this impacts on the EU’s external policies is the process
of writing the EU’s Security Strategy (ESS 2003). Some of the more belligerent
formulations regarding intervention disappeared from the first draft during the process of
consultation between member states. However, developments in the direction of
autonomous EU military capabilities have been considerable in recent years. Can such

developments be reconciled with the idea of the EU as a humanitarian power?

Some are sceptical to the EU’s ability to remain a ‘humanitarian power’, and contend that
the Europeanization of defence policy weakens the prospects for *humanitarian power’
Europe. But the main issue is to find a criterion for what might be legitimate action in the

international system (for both military and non-military action).
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Can absence of coercive means be the defining characteristic of a normatively justifiable
political entity? A policy based on good intentions may very well neglect others’ interests
or values or fail to give them due consideration. This is so both for military and non-
military powers. Consequently, a robust criterion for a legitimate foreign policy can only
be derived from the constraints set by ‘international law’, or rather the cosmopolitan law
of the people. Only by subjecting its actions to a higher-ranking law - to human rights
and criteria of justice — can the EU qualify in normative terms. The threat of force may be
needed to ensure equal rights for all but can only find justification when exercised in
accordance with a legitimate legal framework. Thus the criterion for a legitimate foreign
policy can only be that it subscribes to the principles of human rights, democracy and
rule of law, and seeks to strengthen the cosmopolitan law of the people in the
international system. The EU binds itself to principles that are consistent with what we
might expect in such a foreign policy. The question remains, however, if in future these

will also be fully implemented in its internal structure.
6. Taxation and Social Policy in the EU

All the Member States of the European Union claim to be welfare states. This entails the
fostering of a socio-economic structure characterised by public insurance against certain
personal and economic risks, and a high degree of public provision of goods and services
necessary to ensure the preconditions of individual autonomy. Welfare states are
consequently characterised by a tax system which not only collects between one third
and half the national income, but also aims at doing so in ways which reduce economic

inequality, thus doubly contributing to social objectives.

The establishment of the European Communities played a key role in ensuring the
conditions under which the social ambitions of European nation-states were transformed
into institutional realities. European integration was the main instrumental cause of the
achievement of peace and economic growth in the postwar period, thus ensuring the
conditions for the maturing of European welfare states. Still, the very idea of a ‘social
European Union’ remains at best an ambition. While some Union policies might be
contributing to a further and more complete realisation of the goals and aspirations of
Social states (i.e. enlarging social protection to non-nationals, or fostering gender
equality), it is hard to deny that some policies (or non-policies) of the Union are among
the causes of the crisis of national welfare states.The principle of non-discrimination on
the basis of nationality, which has been instrumental to major social achievements (such
as the computation of social security contributions made in other Member States when
calculating the amount of old-age pensions at retirement), has been interpreted in ways

which actually undermine the effectiveness of national social and tax laws; this is the
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case when the principle is said to extend to corporations making use of the freedom of

establishment to escape demanding national labour and tax laws.

CIDEL has explored the ambivalent and paradoxical relation between European
integration and national welfare states. It has done so by means of a triple reconnection.
First, it aims at reconnecting the analysis and assessment of the social dimensions of the
European Union with the conceptions of what the European Union is, of what the process
of integration leads to. The three basic conceptions of the Union - a problem-solving
organisation, a state in the making or a rights-based union - imply three rather different
conceptualisations of European social policy, of the aims and goals of social policy making
at the European level. Second, it aims at reconnecting the most obvious aspects of social
policy (labour standards, industrial relations, welfare laws) with budgetary and tax
policies, which rendered it possible to pay for social policies. Third, it aims at
reconnecting social policy with democratic decision-making, which will allow us to
consider to what extent the lack of a European social dimension results from the lack of
institutionalisation of law-making processes through which the democratic will of

European citizens could be expressed.

At the European level, there is an imbalance between (1) the majoritarian law-making
processes applicable when single market legislation is to be approved, where not only the
European Parliament shares the final legislative word, but where national governments
no longer can exercise an individual veto, and; (2) the unanimous law-making process
applicable when tax and most social legislation are to be approved, where the European
Parliament is merely heard, and there are as many veto points as there are national
governments. This creates a structural democratic deficit, as it is conceivable that tax or
social measures which would be favoured by a wide majority of Europeans do not have a
chance of being passed; similarly, it creates policy imbalances, as it prevents the
adoption of market correcting measures by the same majority which approves market
making measures. This explains why it was possible to approve a Directive reinterpreting
the contours of the free movement of capital in 1988, but the measures aimed at
preventing that such freedom resulted in tax evasion were only (partially) adopted in
2003.

At the national level, the breadth and scope of the economic freedoms enshrined in the
Treaties has cast the shadow of European unconstitutionality over (potentially) all
national legal norms. The unlimited horizontal effect of the economic freedoms shifts the
argumentative burden against legislative measures aimed at consolidating the basis of

social policy.
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The constitutional principles of Union law determine the constitutionality of all national
tax laws, while Union laws affect close to fifty per cent of the tax base of the Member
States. The taxing powers of the Union reflect the move of the Union towards a rights-
based polity. There are clear indications that the problem-solving paradigm is not
enough, and increasingly will not be so, to explain and ground the powers to tax in the
hands of the Union. This is because: (1) the assignment of taxing powers to the Union,
and its actual exercise, is increasingly justified by reference to conceptions of tax and
economic justice; (2) even in those cases in which the assignment of new taxing powers
is justified by reference to functional purposes, the solutions proposed imply a
transcendence of a pure problem-solving paradigm, as they entail a political spill-over;
(3) the affirmation of the principle of social and economic cohesion as part and parcel of
European constitutional law might trigger a re-characterization of the purpose of EU
taxing powers; and (4) the regulation of EU taxing powers by an increasingly
constitutionalized Union legal order points to a sense of solidarity and commitment which

transcends the mutual-gain basis of a problem-solving conception.

The transformations implicit in the establishment of the social market have lead to the
factual transcendence of national communities of risk on which national welfare states
were institutionalised and developed. The consolidation of a European community of
economic risk calls for a wider European power to tax which can uphold the

Europeanisation of programs of social insurance.

7. EU and Post-National Integration

The EU poses a theoretical puzzle: why has the EU succeeded in integrating so deeply
without establishing a state-based hierarchical system with state-based sanctions? In this
project we have pursued the idea that deliberation can provide a solution to this puzzle of
how post-national integration is possible when the threat of sanctions and brute force is
lacking, that is, when the polity does not possess the requisite means, such as monopoly
of violence and taxation, a common identity and the majority vote to enforce its will. As
the bargaining resources are quite slim the implementation of EU policies and further
integration work efficiently only if the enforcement mechanisms resonate with a
readiness on the part of the member states to accept its disciplining role. The many veto
points, the lack of forceful compliance mechanisms, the presence of systems of
representation as well as that of problem-solving through committees and networks
together underscore the deliberative mode of decision-making. The infrequent use of
majority vote — most decisions in the Council are unanimous - makes the EU into a kind
of consensus democracy. Small countries are systematically overcompensated in the

voting formula of the Council of Ministers and unanimity is required on a whole range of
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issues, which in fact gives member states veto power and thus puts them on an equal
footing (akin to the principle of equality of states). Vetoes are held to be a main barrier
to supranationalism but represent a constraint on interaction that also induces reason
giving: When parties can block outcomes, actors have an incentive to convince all the
others. They can not solely apply arguments that convince some of the participants - a
majority — but have to pick arguments convincing to all. Reason giving and critical
scrutiny are further promoted through such mechanisms as public debate,
institutionalized meeting places, peer and judicial review, complaint procedures. In such
a non-majoritarian system as the EU, there are many reflexive mechanisms that
establish critical opposition and induce communicative interaction conducive to

transformation of opinions and preference formation.

A reflexive approach to integration based on discourse theory conceives of the EU as a
law-based supranational polity lacking the identity of a people, as well as the coercive
means of a state. This is sought compensated for through extensive processes of

deliberation.

The EU is neither a value-based polity, nor a full-blown rights-based polity premised on
the unity of law, but it is also more than a regime of transnational governance. It is a
polity with no sole apex of authority, but with an organized (albeit limited) capacity to
act. It has no single and sovereign demos, no people, but is involved in reflexive
processes of constitutionalisation. It is a polity-in-motion based on a thin kind of

statehood - a supranational polity with a deliberative imprint.

We find that the EU is, above all, a political system that makes extensive use of law to
create order and purpose, but law-making and law enforcement take place within a
structure that combines hierarchical and horizontal procedures. Whereas a central body
with a wide revenue-basis is clearly absent, the system has developed a well-established
legal hierarchy and consented authority relations buttressed by deliberative processes.
Hence the concept of deliberative supranationalism, which depicts the painstaking quest

for consensus within a binding legal structure.

In overall terms, the EU does not precisely mirror any of the three ideal typical polity
models. Nevertheless, there has been a fairly clear discernible trend: The integration
process has moved cooperation beyond intergovernmentalism and pragmatic problem-
solving. Cooperation has turned more explicitly political and constitutional, but there is
no strong evidence of a common European identity of the kind presupposed by the value-
based model. There is no unified people - ‘Staatsvolk’ - upon which statehood and

political institutions can be built. But as the European citizens have obtained more rights,
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and as the Union’s competences have been increased, there is on balance a certain
movement in the direction of a rights-based Union. However, much more needs to be
done at the Union level for the citizens to be able to see themselves as the authors of the

law they have to obey.

The empirical studies of the CIDEL project have documented that the EU has increased
its competences and capabilities in recent years. Even though it is not a federation and
the member states control the most powerful body of the Union, the Council, the EU is a
supranational polity. It has got a legally binding, even if formally not incorporated,
Charter of Fundamental Rights, a (not yet fully developed) competence catalogue
delimiting the powers of the various branches and levels of government, a kind of
bicameral legislative system; as well as authoritative dispute-resolution mechanisms
particularly embodied in the authority of the Court of justice. The Constitutional Treaty
would, if eventually adopted, move the EU into a quasi-federal, supranational legal

system based on the precepts of higher-law constitutionalism.

The EU’s gradually emerging system of representation and accountability does give the
citizens at least a minimal input into the process of framing and concretizing their rights.
The EU has also organized mechanisms to obtain and implement collective goals, some of

which have market redressing and redistributive effects.

Notwithstanding these hierarchical elements, the EU is not a state-federation as it has
shared sovereignty within an unsettled territorial realm, unity of law is not there, and
there is no established agreement about the demos -- on the criteria for
inclusion/exclusion. The EU is more varied in organizational terms than the most diverse
federal state. As long as it is not clear who are legitimate subjects of the polity, who the
people is, observance of the principle of sovereignty - according to which all political
authority emanates from the law laid down in the name of the people - is not ensured.
However, the social preconditions for a full blown parliamentarian system at the EU level
are not in place (yet) as a distinct European collective identity is missing as are many of
the intermediate associations and organizations of civil society, including a unifying public

sphere conducive to identity-formation.

Where then to look for explanations of the viability of the integration project? As
mentioned, we have tried to explicate the rationale of such processes from the vantage
point of deliberative theory. This theory sets out to explain why the actors of the Union
can reach a common position on what to do when there is no clear-cut win-win situation,
when side-payments are excluded, when there are no sanction-based rules - no

Leviathan.
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The protracted ‘constitutionalization” processes point to the fact that the EU is a system
in transition and that the legitimacy of this project depends to a large degree on the
open-ended and long-lasting discussion of its finalité politique. Constitutional reflexivity
has been increased with every round of Treaty revision. Moreover, the Convention
method, which is the most reflexive thus far, seems to be de facto accepted as the
proper procedure for constitutional amendment. Through the entrenchment of this
method there is consolidation of a model of ‘constitutional politics’ that differs from
‘normal politics’, and one that also differs from Treaty changes conducted through turf
battles at Intergovernmental conferences. This links in with the contention that the
quality and direction of the integration process itself is crucial for the legitimacy of the
Union. As it is easier to agree on procedures and norms for how to proceed than on
common purposes and finalité, the EU is very much an organization in motion. It is the
manner in which the changes are conducted, the quality of procedures and processes,

which can lend legitimacy to this whole experiment.
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1. BACKGROUND AND OBJECTIVES OF THE PROJECT

The EU is an entity ‘in the making’, and there is no assurance that it will replicate the
notion of citizenship associated with the nation-state. For analytical purposes we may
distinguish between three different conceptions of citizenship, which are reflective of
different conceptions of the EU qua polity. The first is economic citizenship, based on
rights associated with the four freedoms, where the citizens are seen as producers,
consumers, users, and customers and reflects the notion of the EU as a problem-solving
entity. The second is social and cultural citizenship, based on a set of common values,
aimed at establishing a material basis for societal membership, and reflects the notion of
the EU as a value-based community. The third is political citizenship, based on a set of
common civil and political rights, with the purpose of empowering the citizens to be ‘co-
authors’ of the law, and reflects the notion of the EU as a rights-based post-national
union. Is the EU becoming a mere problem-solving entity based on economic citizenship;
is it moving towards a value-based community premised on social and cultural
citizenship, or is it moving towards a rights-based post-national union, based on a full-
fledged political citizenship? The hypothesis of this project is that the latter option is the

most viable both in normative and empirical terms.

The main purpose of this research project is to examine the prospects for a citizens’
Europe through analysing what kind of order is emerging in Europe. Our particular
concern is to take stock of the EU as a rights-based post-national union, based on a full-
fledged political citizenship. Does the EU proceed along this developmental path, and if

so, how far has it proceeded?
The main purpose of the project encompasses the following objectives:

(a) specify three different options for forging a citizens’ Europe and assess the
normative basis of each of the options, including their attendant notions of
citizenship. How robust are they from the point of view of democracy, solidarity,

and justice?

(b) test the empirical relevance of each of the three options, with emphasis on the
third one, and how they relate to each other - over time, across policy fields, levels

of governance and in a nhumber of member states.

(c) develop a third conception of integration, integration through deliberation, and
assess it in relation to the dominant conceptions of integration which are based on

functional adaptation and strategic bargaining, respectively. Its salience will be
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tested within the realms of constitution making, enlargement, social policy and

foreign and security policy.

CIDEL has both an empirical and a normative dimension. The empirical dimension refers
to the actual prevalence and viability of each of the options across different policy fields
and levels of government. The normative dimension relates to the validity of the three

options for governance.
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111. SCIENTIFIC DESCRIPTION OF PROJECT RESULTS AND METHODOLOGY

1. Deliverables

The table with project deliverables hereunder contains all the deliverables that were

agreed upon by the CIDEL consortium and the Commission in the Technical Annex 1 to

the Contract.

There are two dissemination levels: public (PU) and restricted (RE). The last column

(‘state of delivery’) indicates the work in progress (*+') and the deliverables that have

been produced (*x’).

Table 1. List of deliverables

Number Deliverable Delivery Date | Nature | Dissemi- | State of
nation Delivery
level
1 A coherent and well-run 0-36 N/A N/A X
research network
A dynamic web page for
2 dissemination and intra- 2-4 N/A PU X
project communication
3 Production of computer- 13-36 R RE/PU X
assisted text analysis
4 Policy-memos, reports, 4-36 R PU X
papers, and articles
. 7-8 February
s |Sonfersncer The v ane 200 c | re |
P 9 (month 4)
5-6 February
6 \Fﬁ\LobrIIi(ngogcoen European 2004 W RE X
P (month 16)
Book: Europeanisation and | 24-36
7 the European (to be published R PU +
Communicative Space in 2006)
Research Report on 24-36
8 Europeanisation and Social | (to be published R PU +
Movements spring 2006)
1) 20-21 June
2 workshops on 2003 (month 8)
9 Legitimacy, governance 2)12-13 w RE X
and constitution-making November 2004
(month 25)
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10 Book: Constitution Making 24-36 PU
and Legitimacy
(I-j;?c?zlia:nlzIhvi?JJE?IS(al\tlIeo\/:/1 tc;]ccle 24-36
11 \ Lo (to be published PU
Constitution 2006/2007)
Transfigured’)
12 Workshop on Justifying 7-8 May 2004 RE
enlargement (month 19)
Book: Democratic 24-36
13 principles and (in print, will be PU
enlargement: past and published early
present experiences 2006)
22-23 October
Workshop: Security and (Zr?'\(())j]th 24)
conflict resolution in post- -
14 : JEPP Special RE/PU
national Europe and a I -
research report ssue (in press,
to be published
2006)
Workshop: Taxation and 10-11 June
15 o 2005 RE
European Solidarity (month 32)
. . . 30-36 (to be
16 Bogk. Taxation and social published PU
policy of the EU 2006/2007)
Concluding Conference on éz-%:mber
17 the EU and post-national 2085 PU
democracy (month 35)
Book on the nature of the
EU, synthesising the Book: month 34
18 findings of the research Report: month PU
project. A report of 22
'Academic Responses'.

2. Overall co-ordination (WP 0)

The main objectives of WP0O were to: administer and co-ordinate the activities of CIDEL;
disseminate research results across all research projects of CIDEL to policy-makers,
practitioners, the academic community, and as widely as possible to the general public in
Europe; contribute to secure the scope and quality of the academic production
throughout the projects and workpackages, and; establish computer-assisted text
analysis proficiency for all researchers who are interested CIDEL has done this by

establishing an adequate administrative capacity to ensure close communication,
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coherence and co-ordination between and among all the participating institutions and

workpackages.

Workpackage 0 covers the overall administrative co-ordination of the project, including
the establishing of a coherent and well-run research network and the creation of a
dynamic web page for dissemination and intra-project communication. This has mainly
taken place through the coordinating partner ARENA, although with active involvement of
other partners. In addition, the CIDEL Steering Committee has held meetings to provide
overall guidance for the project. An important part of this workpackage has also been the
development and enhancement of the project participants’ skills in conducting research
by means of computer-assisted text analysis, through production of text analysis training

documents, the generation of software tools, and a training course.

There has been three main deliverables under workpackage 0, which are described in

more detail in the following paragraphs:
¢ a coherent and well-run research network (Deliverable No. 1);

e a dynamic web page for dissemination and intra-project communication (Deliverable
No. 2);

e production of computer-assisted text analysis manuals and training documents, as
well as the generation of a high-quality domain-specific, small-scale corpus, an
integrated set of software tools, and a tailor-made training course aimed at

meeting the researchers’ needs (Deliverable No.3).
2.1. The CIDEL network

A coherent and well-run research network (Deliverable No. 1) was established within the
CIDEL framework, and an extended group of researchers was incorporated, in particular
at workshops. Communication and direct interaction among all partners has been
frequent - via e-mail, telephone and at various meetings and conferences all over
Europe. The coordinating partner in Oslo has stayed in close contact with all partners,
and ensured that all scientific progress evolved according to the planned schedule, and

that all financial matters were dealt with according to the contract.

The CIDEL Steering Committee, which consisted of the responsible contact persons from
partners 1, 2, 3, and 5, has had the overarching responsibility for project co-ordination.
The Committee met approximately once a year to ensure research progress, coherence,

and project co-ordination. On various other occasions, the members of the Steering
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Committee has been in contact to discuss project matters, not least at the CIDEL

workshops.

A full time administrative project manager, Geir Kvaerk, has been engaged, being the
contact person for the CIDEL network on administrative and practical matters. He has

also been in charge of updating the project website (www.arena.uio.no/cidel) and

intranet. The latter medium, with access restricted to the researchers and research
assistants of the project, has allowed the consortium to exchange information, and has
been a valuable form of intra-partner communication. Apart from the intranet, the CIDEL
partners have frequently been in touch via e-mail and telephone and met at different
workshops, seminars and conferences. The Coordinating partner of CIDEL, ARENA has
ensured that the contractual obligations from the CIDEL consortium have been fulfilled
and that the deliverables have been produced in time. ARENA has coordinated the work
within the different workpackages and supervised the different workshops by gathering
working papers and contributions and distributing these papers to all participants, in
electronic and paper version. The coordinator in Oslo has continued to keep close contact
with the researches responsible for the workpackages. Therefore, the Oslo-based
researchers, (co-) responsible for the different workpackages, has held regular meetings
where matters of scientific and administrative nature have been discussed. In the third
year of CIDEL activity, 5 such meetings took place (bringing the total number of these

meetings to 29).

All administrative and contractual matters have been settled via ARENA, including:
coordination and contact with the Commission in matters of intrapartner transfers and
transfer between partners; ensuring that deadlines for delivery are respected; drawing
up all progress reports, the eTIP and the final report and submitting these to the

Commission.

As regards dissemination, in addition to the website described below, the cocordinator
has produced eight newsletters on the CIDEL project, which have distributed via e-mail
to a large number of interested researchers (300 recipients). The newsletter has also
been available on the website. A brochure was produced during the final weeks of the
project — informing on the contents of the project and summarizing main findings, as well
as presenting major publications and deliverables of the project and listing the partners
involved. The brochure has been distributed to all partners and widely to a broad pubilic,

to policy makers, stakeholders and the academic community throughout Europe.
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2.2. The CIDEL website

The website www.arena.uio.no/cidel (Deliverable No. 2) was created at the start of the

project and has been regularly updated and developed during the project period. It
contains information on the progress of the project (announcements of workshops,
distribution of the workshop papers via the website, etc). The website also provides
information on publications and outreach activities of the project and has proved to be an
effective tool for dissemination as well as for intra-project communication. Via the
website the consortium has had access to the CIDEL intranet, allowing the researchers to
exchange information by up- and downloading papers, reports and books, templates,
guidelines and administrative documents, as well as providing links to official documents,
newspaper articles and other relevant information. Thus, the website was designed both
as a channel to the general public for disseminating research findings, and as an
integrative tool among all the participating researchers (exchange of drafts, papers,
programs for meetings, seminars, workshops, etc.). Most papers published has been
made available on the website. All CIDEL reports, as well as the CIDEL outreach brochure
has been made available in electronic format on the website, and has been frequently

downloaded.
2.3. Computer-assisted text analysis

The production of computer-assisted text analysis manuals and training documents
(Deliverable No. 3) has been produced, and several short training courses and
presentations of the tools have been undertaken. A new software has also been
developed under the project. In addition, a considerable amount of work has been done
in producing a hypertextual version of the Constitutional Treaty
(http://gandalf.aksis.uib.no/%7Ebrit/EU-CONST-EN-cc/index.html) by Brit Helle Aarskog
(via the ARENA partner). The digital version has been prepared to make the texts more
accessible to researchers and to the citizens, enabling easy cross reading of the text. The
logical document structure of the Constitutional Treaty has been captured and

refashioned in a hypertextual remediation of the textual content.
2.4. Text analysis, training manuals and new software tools

Text analysis covers a wide range of techniques for coding parts of text, for
using/developing classification or categorisation schemes used in the coding process, for
representing code structures and relationships between codes and coded text segments,
and in general, techniques used for exploring textual data. The methodological approach

advised blends quantitative and qualitative approaches in an iterative multileveled
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strategy in which quantitative analyses end up with qualitative considerations, and

results from qualitative analyses will require quantification.

WordSmith can be used for exploring the words, collocations, concordances,
consistencies between texts (documents), plots displaying the scattering of occurrences,
calculating 'keyness' (unusual high-frequent words in one document or document
segment as compared to a larger corpus), sorting and filtering words and clusters,
calculating statistics, exporting filtered word lists, etc. The software allows for the
generation of stop-files (match files) that may be applied as filters in WordSmith
supporting the analysis of frequency and distribution data for certain grammatical

classes.

The tool set converts export files from WordSmith into categories or code lists to
ATLAS.ti. ATLAS.ti supports coding in a highly flexible manner and the system manages
the text enriched with codes (both grammar based codes and semantic codes). The
semantic coding comprises an iterative manual - although computer-supported - coding
process where text segments are assigned codes referring to the researchers'
interpretations. Text, quotations, codes, search patterns and memos can be organised in
families and cross-linked at all levels, assembled within a file system denoted as a
'Hermeneutical Unit' (HU). It supports collaborative work in that these units (HU) from
various researchers can be exported to the INTERNET, so that researchers can comment

on each other’s work and interchange viewpoints and reflections.

The information that is available online has improved access to data in electronic form,
and has made it easier to build a corpus for a particular purpose. However, it is
important not to underestimate the workload involved in corpus construction and
administration. The teaching material has been produced and will be made available in a
web-application, including a question-and-answer service. The practical parts include the
use of such software as WordSmith (quantitative analysis), ATLAS.ti (qualitative, with
export facilities to SPSS) and MindManager (enabling the researchers to publish their

material on the web).

New software and tools have been applied and developed under CIDEL, by Brit Helle
Aarskog, and the research assistants Hadkon Sggnen and Stefan Engelien. A rationale
behind the development of the integrated tool set was to make grammatical information
available to social science researchers by extracting a subset of grammatical information
generated by grammar taggers (any language). The extracted information is made
accessible through general-purpose software designed for text analysis and text

exploration. When the social science researchers are given a facility for extracting
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sentences based on lexical-semantic codes (derived via grammatical tags and TWS), they

have a richer opportunity to study the language use in the texts.

The new tool has been given the preliminary name 'Words EtCetera'. The tools are
available as web applications in which the researcher can transmit results (data files)
obtained in WordSmith, and get a delivery in the form of data files which can be applied
for autocoding facilities in ATLASti. The need for such conversion procedures is well
known in the ATLASLtI user forum - users regularly express whishes for facilities that have
the potential of'speeding up' the identification and automatic coding of particular phrases
in their text sets. The tools produced in the CIDEL project give an important type of text
analytical support, and this summary therefore aim at presenting the essence in the

implemented conversion procedures.

The construction of the new tools is completed, however the performance of the
grammar parser is not yet stable and robust when applied in the web services. The
problems encountered are classified as related to software engineering cost drivers
known as 'Product Factors', more specifically 'Software Product Complexity'in that the
problem is located in the interaction procedures between the Tree Tagger and JavaCC
procedures. The problem is also classified as related to the cost drivers known as
'Platform Experience’, more specifically that the implementation task involved several

new software components.

The reliability requirements for web services are high, and due to the mentioned
difficulties related to the grammar tagger performance, the web applications are at this
stage released only to a closed researchers’ community in order to collect error reports

which will form the basis for redesign of specifications and programmed solutions.

3. Theoretical Perspective (WP 1)

Today’s Europe is marked by a remarkable pace of integration, but also by confusion and
disagreements about the future design. This is reflected in the European Union. It is a
novel type of entity whose principled and constitutional status is ambiguous and
incomplete and whose underlying goals are not clear. The EU is saddled with legitimacy

deficits.

It suffers from a democratic deficit, due to its weakly developed or inadequate
democratic structures, including the lack of European political parties, a properly
functioning public sphere, a cumbersome and executive-driven policy process, and an
‘incomplete’ constitutional arrangement. Further, the process of integration is widely

criticised, although the critics often do not agree, nor do they emphasise the same
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problems. For instance, some critics are concerned with costs and efficiency, others with
technocracy and lack of popular participation and others with the absence of a sense of
community and identity. Some critics will denounce the EU for its lack of ambitions,

whereas other will denounce it for its overly strong ambitions.

The problem of legitimacy deficits of the EU raise the questions of what the Union is and
whose interests it serves. These complex problems may be resolved through the
development of quite different or even contrasting solutions. As such they involve making
political choices and setting priorities. At a more general level one may ask if the Union is

first and foremost:
a) a tool for enhancing profit and economic growth;
b) a collective project to define and promote a European identity, or;
c) a political effort yielding a citizen’s Europe or a federal-type state.

On this background - and for analytical purposes - three explicit strategies for how the
legitimacy deficit of the EU can be ‘repaired’ or mended may be spelled out. They are
suggested paths of institutional development for increasing legitimacy. The strategies are
based on three different conceptions of rationality - instrumental, contextual and
communicative and their adherent warranting notions: efficiency, collective self-
understanding and justice. These modes are connected to three notions of democracy:
the economic variant, which holds democracy to be first and foremost a decision-making
method or merely a method of preference aggregation; the republican-communitarian
notion which conceives of democracy as a way of life; and the cosmopolitan conception
that is based on a set of legal and argumentative presuppositions of a universalistic kind.
As such they also provide us with a set of different conceptions of the EU: a problem-

solving entity; a value-based community; or a rights-based union.
3.1. Three strategies for Handling the EU’s Legitimacy Deficit*

The first strategy amounts to a scaling down of the ambitions of the polity-makers in the
EU. It defines the EU as a problem-solving organisation. Here the EU’s own legitimacy is
held to be dependent on its performance and on the legitimacy of the member states.
The second strategy emphasises the need to deepen the collective self-understanding,
and thus defines the EU as a value-based community in a cultural sense. In this case

legitimacy derives from a shared cultural identity. These first two modes of legitimation

! The following is based on Eriksen and Fossum (2002, 2004a, b).
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have become increasingly problematic. The third strategy concentrates on the need to
readjust and heighten the ambitions of the polity-makers so as to make the EU into a
federal multicultural union founded on basic rights and democratic decision-making
procedures. The EU has become a polity in its own right and is no longer a mere
derivative of the member states. In this case legitimacy relies on a set of constitutional
and communicative presuppositions which ensure public deliberation. How robust is such

an alternative and how salient is it, as opposed to the other two strategies?

Table 2. Three logics of integration

Notion of Conception of Mode of Type of entity
democracy rationality legitimation

Economic- Instrumental and Efficiency Problem-solving
aggregative strategic entity
Republican- Contextual Collective self- Value based
communitarian understanding community
Cosmopolitan- Communicative Justice and norms of | Rights-based union
discourse- fairness
theoretical

The three strategies represent different answers to the question of the legitimacy of the
EU and hence to the question of legitimate governance. That is not to say that they are
equally valid from a normative point of view, nor that they are entirely optional, i.e. that
they can be adopted entirely without constraints. We are concerned with devising a set of
strategies, each of which refers to a set of basic principles and standards. These
strategies will be applied to the EU in order to identify a set of explicit recommendations
for how the legitimacy deficit of the EU may be remedied. Such knowledge is essential in
particular at critical junctions, such as enlargement. This type of principled and strategic
knowledge can also serve to open up windows of opportunity, in order for the normative

potential in the EU and in the integration process to be better harnessed.

These strategies are not necessarily mutually exclusive as they may pertain to particular
portions or sectors or segments of European co-operation. The purpose in developing and
discussing them as distinct strategies is to make it easier to understand the different
scenarios that the EU is faced with. This is important in order to clarify the nature of the
choices that are involved, including the costs and benefits associated with each strategy.
However, it is a way to substantiate the hypothesis of that the third strategy is the most
viable. Does the EU move towards a post-national, federal union? To substantiate the

hypothesis it is also necessary to examine to what extent the process does comply with
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the standards of legitimacy embedded in the logic of integration based on communicative

rationality. This is the main question.
3.2. Strategy one: The EU as a mere problem-solving regime

The instrumental logic designates the EU as an organisation whose purpose is to solve
the perceived problems facing the nation states, associated with an increasingly
globalised economy, and which are beyond the nation states to handle on their own.
Legitimacy depends on the ability to solve problems effectively and the capacity to
deliver the goods that people demand. There is little onus on collective tasks and

obligations beyond the narrow interests and preferences of the member states.

This model need not be termed in strictly economic terms, as the EU recently has come
to be seen as a regulatory entity made up of a wide range of politically independent
institutions such as specialist agencies, Central Banks, judicial review, and delegation of
policy-making powers to independent regulatory commissions. Governance is conducted
by autonomous regulatory agencies. This entity is more comprehensive than a Single
Market, in that its foremost role is to resolve the perceived problems of the member
states in an increasingly globalised world. Globalisation entails a range of additional
problems pertaining to environmental degradation, social dislocation, international crime,
terrorism and migration. Boundary-crossing problems are addressed by cross-national
regulatory agencies based on professional expertise. The member states bar the
structure at the EU level from affecting core state interests and preferences, and this
together with well-developed systems for accountability and surveillance suffice in
ensuring legitimacy.

Figure 1. Europe as a problem-solving regime

Scaled-down integration in _ _
non-economic realms Problerm-solving entity

Y

There are obvious advantages associated with this strategy. For instance, there is no
need to clarify what are common concerns and what are items to be handled separately
by each member state. Efficiency in terms of the satisfaction of the members’ interests
lends legitimacy unto itself and there is at present a sufficient value basis in the EU to

ensure this.
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The obvious disadvantage is that whilst this strategy might have worked in the earlier EU
(or more appropriately EEC or EC), it nevertheless represents a regression or step
backwards from what has already been obtained and it is reasonable to anticipate further
losses in legitimacy and motivation as a consequence of frustrated and stymied
expectations. This problem is likely to be exacerbated with enlargement, as the weak
democratic and market based traditions and institutions of many of the applicant
countries will not lend ready support to this value basis. Explicit efforts to ensure a
common value-basis and/or a set of supportive institutions with sanctioning ability seem
required to sustain co-operation over time. Further, in a far more complex, diverse and
value pluralist Europe we can not expect that the current consensus on economic values
as the overarching goal can be sustained or will be accepted, at least not in its present

form.
3.3. Strategy two: the EU as a value-based community

The contextual logic conceives of Europe as more of a community in which the different
national modes of allegiance and identification are to be harmonised. The success of the
EU depends upon developing a shared identity. This strategy is thus premised on the
need to further clarify the value basis of the European community, through a collective
process of self-interpretation: Who are the peoples of Europe and who do they want to
be? In this perspective the EU is a geographically delimited entity but one which has not
yet fully discovered a common identity which can serve as the basis for developing stable
goals and visions. Further revitalising traditions, mores and memories of whatever
common European values and affiliations there are may provide the EU with a more solid
basis for further integration. Because of a common destiny, a common fate induced by
common vulnerabilities people are turned into compatriots willing to take on new
collective obligations to provide for each other’s wellbeing. A common identity is needed
for securing trust, that is, in order for subjects of collective decision-making to be
committed. Every political order presupposes some kind of common identity to foster
allegiance and respect for laws. Even if the EU is something less than a state, it requires
identity due to its ability to make collective decisions. The ultimate objective of such a
strategy is to establish a we-feeling, and a sense of brotherhood and sisterhood. Such a
search for a common European identity can make the EU into a value-based community,
which does provide a sound basis for citizenship. It is also a means of drawing bounds,
by defining who are Europeans and who are not. Such a strategy may also contribute to

consolidate the member states at the present level of institution building.
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Figure 2. Europe as a value-based community

Europeanisation — /

Increased integration

Yalue-based community

Rights-based union

The advantages of this strategy pertain to the clarification of identity and self-esteem
that make for collective action - solidarity and patriotism - among the members. It
provides the EU with a more evident and solid basis for inclusion/exclusion, which in turn
makes it possible to establish a set of clear territorial bounds for the further extension of
the EU. In this strategy further democratisation is possible, as the people(s) of Europe
must be able to come together to discuss whom they are and what their common goals

are.

However, there are obvious disadvantages with this strategy. On the one hand are the
normative problems associated with developing a cultural basis for inclusion/exclusion -
for which countries that are to be included - because such a distinction may conflict with
basic human rights. Further, it is far from clear what values and virtues that are uniquely
European as opposed to universally shared or shared among smaller or more localised
groups and collectives of people. For instance, there is little doubt that in value-terms as
well as in institutional terms, there are significant differences in Western Europe in the
amount of support for European integration and supranational structures. Historically it is
possible to define a European ‘core’, which roughly corresponds with the six founding
members of the EU. Further deepening and widening of the EU will easily exacerbate the
tensions between the ‘core’ countries and those outside. If the EU is successful in
establishing a value-based community, such a community will have a set of clearly
demarcated bounds to the outside world, thus raising the prospect of a “Fortress
Europe”, which is based on neglect of the legitimate needs of bordering states. There are
thus normative problems involved in this model that cannot be solved adequately by
bringing ‘the peoples’ of Europe together in communal and public settings. These

difficulties may be theoretically elaborated.
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3.4. Forms of democratic governance

According to the economic view, democracy EU is merely a means for efficient decision-
making or a method for the aggregation of preferences. It is the results that count in
international organizations when they are conceived of as merely intergovernmental
relations. The veto-power of all participants makes for legitimation in itself, as parties will
not consent to decisions that are contrary to their interests. The notion of instrumental
rationality becomes the requisite tool for assessing the performance of such
organisations. Action is conceived of as motivated by preferences and anticipation of
consequences. The question is whether the best means among alternatives are selected
in order to realize given preferences. The standard of evaluation is the maximal well-

being of the constituencies.

The theoretical problem with such a concept of legitimation is the inherent instability of
the political order. Actors will shift their loyalty whenever they are faced with a better
offer. The normative problem is that democracy is not only about satisfying pre-
established preferences or producing goods and commodities for a society, but also way
to find what problems need collective attention and what values deserve to be realized,
and how hard choices between non-commensurable entities should be undertaken. It is a

way to establish standards and set priorities.

This brings us to the second notion of legitimation, which we for sake of simplicity will
name communitarian, as it focuses on the problem of social integration. Democracy is
seen more as place to deliberate upon the common good and to establish bonds of
solidarity. People are addressed as fellow citizens in communal settings and are called to
take a stand on collective problems in democratic assemblies. Preferences are moulded
and a clearer conception of the common good or the common interests are developed,
which turn people into compatriots — brothers and sisters — capable of collective action.
In this perspective legitimacy stems from primordial sources of belonging which
constitute the identity of the group and provide the cultural substrate of collective
decision-making. Identity is reproduced and changed due to a process of reflection and
deliberation in which the members’ interpretation of who they are and want to be are
challenged by new experiences and exigencies. In this reading democracy is not one
among several alternative principles of associated life that may be chosen at will: rather

it designates the very idea of communal, civilised life itself.

The problem raised by this strategy is first that the EU is a post-communitarian entity
where different value systems are to be integrated and a common will has to be

articulated well beyond the basic commonalties of the existing collectives, i.e., the nation
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states. Hence the problem of rights whose validity derive from the collective
deliberations. What about (human) rights that are not enacted by democratic regimes as
is the case in totalitarian states? Are they, then, not valid? The problem of this kind of
republicanianism is that it pictures democracy as a process of collective self-discovery
which only gives human rights a binding status as long as the correspond to the
collective self-understanding of that society. In addition to complexity and deep interest
cleavages, there is a pluralism of value within modern societies, conflicting views on the
common good within different groups, local communities and cultures. When many
members share certain values, minorities are threatened. The normative essence of the
democratic constitutions is tied to the respect for the individual - its integrity and dignity.
This is not solely expressed in a political culture based on tolerance for differences and
on the principle that disagreements should be settled by argument, but also in the
working principles of the polity. The politico-institutional nexus of the modern state
entails rights both for protecting the integrity of the individual - negative freedom - and
for making possible participation in the opinion- and willformation processes - political
rights which makes for positive freedom. Democracy then should be conceived of as
legitimation principle, i.e., as a system that sets the terms for reaching legitimate
decisions; legitimacy meaning that people comply with norms because they find them

right and worthy of respect.

Only deliberation can ensure democratic will-formation or legitimacy as it entails the act
of justifying the results to the people who are affected by them. Public deliberation is the
way to find out what is good, right and just in a democracy, because it entails the
practice of justifying the results to the parties affected. It is only possible to test the
quality of arguments in a debate in which all affected parties are involved. This is the
task of the public sphere which is the realm outside of state-administration and the
market in which people can gather and become a public and hold the decision makers
accountable. A public sphere which generic set of conditions are freedom, inclusion,
equality, participation and open agenda is then required for testing which norms are
justified. This according to the criteria of discourse-theory saying that only a norm that
has been approved in a free and open debate is valid. Then, the quest for a European
public sphere is of utmost importance for democracy to thrive given that the EU has
become a polity with considerable governing competencies, and whose decisions affects
both the citizens and the Member States profoundly. For the people of Europe to become
citizens who not only are the subjects of the law but also its authors they have to be
equipped with political rights and resources necessary. Citizenship implies the ability to

rule over one’s equals and to be ruled in turn.
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As has been mentioned previously, this conception of democracy compels us to conceive
of democracy at a more fundamental level: it is not merely an organisational principle -
e.g. representative or parliamentary democracy - but a legitimation principle which
ensures the conditions that are necessary for justification. In other words, it is not
identical with a particular organisational form, but is rather a principle, which sets down
the conditions that are necessary for how to get things right in politics. Democracy is a
way to form common opinions and collective wills about what to do but also to find out

what is fair or just, and arguing is required for a norm to be seen as impartial.

What is more, making democracy more deliberative contributes to civility: citizens get a
better chance of resolving some of their moral disagreements and tolerate those that will
inevitably persist, on terms that all can accept. However, the deliberative process, which
is necessary for justification of rights and entitlements, is in modern societies itself
regulated by law securing the autonomy and participation of the individual. In contrast to
communitarians and associationalists who do not distinguish appropriately between
cultural and political integration, and republican deliberationists who would like to
organise the whole society deliberately, Habermas maintains that “the procedure from
which procedurally correct decisions draw their legitimacy as the core of a separate,
constitutionally organised political system, but not as a model of social institutions as a
whole (and even not all government institutions)” (Habermas 1996:305). Constitution
and popular sovereignty presuppose each other and constitutes the normative foundation
of the cosmopolitan model of democracy: it is the combination of rights, which ensure
the dignity of each person, and deliberative procedures, which make political

participation possible, that together warrant the presumption of democratic legitimacy.

The discourse theoretical concept of deliberative democracy sits very well with
supranationalism as it decouples citizenship and nationhood and conceives of the
constitution as a system for accommodating difference. Modern states allow for cultural
diversity, as there is a right to non-participation. Thanks to the legal structure of the
Rechtstaat and to the modern idea of citizenship, which means to rule over one’s equals
and to be ruled in turn by one’s equals, the democratic constitutional state makes

solidarity between strangers possible. What then about the EU?
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3.5 Transcending the nation state

In legitimacy terms, the two preceding strategies conceive of the EU either as an
organisation in the hands of the member states or as an entity that has superseded the
member states, in that it can claim a uniform sense of belonging and attachment. Neither
captures well the EU in its present form, nor provides a set of recommendations for the
future development of the EU that appear to be overly consistent with current

developments.

The EU was established as a type of interstate co-operation. But the EU has changed,
and so has the international context, and which also deeply affects the future direction of
the EU. A purely voluntary association of states does not give rise to collectively binding
agreements: it is a fragile and unstable order. It is likely to run into problems such as
those that faced the League of Nations, which failed to authorise anyone to defend the
shared principles. The process of reaching collectively binding decisions is, ultimately,
legally dependent: post-national law must be made binding on the member states. The
EU has clearly progressed beyond the initial stage of a purely voluntary association. It is
an entity with strong supranational elements, as evidenced in the character of the legal
structure, and which is supported and enhanced in particular by the European Court of
Justice. In its rulings, it has long asserted the principles of supremacy and direct effect,
principles, which have informed the actual operations of the EU, albeit their precise

status in relation to national constitutional orders remains unclear.

The EU has established an ‘incomplete’ constitutional arrangement - its principled status
or telos is not clear. The EUs democratic deficit, it is generally held, is due to the lack of
European political parties, a weakly developed system of representative accountability
and the absence of a truly European public sphere. Cognisant of these shortcomings,
many critics assert that the prospects for European democracy are weak, as there is no
collective identity — akin to a people or a nation — and the prospects for establishing such
are poor. Thus many critics allege that the sheer complexity of the EU will preclude it
from ever becoming a legitimate entity - with a clearly defined demos and a clear legal

structure.

These problems are lent urgency as the EU is actively engaged in further widening and
deepening of the integration process. Enlargement to the East and the South is a
daunting challenge, as the structure that was initially set up to accommodate six member
states and found wanting then, will in the present situation with current needs have to
accommodate up to twelve new and far more diverse member states. Many of these

states lack traditions of a liberal political culture and have only recently adopted
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democratic structures of governance. The EU is also actively involved in further
deepening of the integration process, as it seeks to expand its competencies in justice

and home affairs and not the least in the areas of common security and defence.

These recent developments combined with the democratic and constitutional problems
further underline the need to clarify the nature and status of the EU. What kind of entity
is it and what are its ‘real’ tasks?This problem is underlined by the elitist character of the
European integration process. It is widely held that from the start this process was driven
by an elite quite detached from popular sentiments and experiences. Professional
lobbyists, diplomats, politicians, the European industrial and economic elite, and
bureaucrats and public officials were the core actors in promoting integration. However
correct or incorrect this may be, over time as the process expanded, it came to include a
wider range of issues and policy fields, as well as an increased number and range of
actors, and a wider range of perceptions as to what the EU was, is and should be. After a
lengthy process of technocratically driven integration, which culminated in the Maastricht
Treaty (TEU), the period since then has been marked by an increased awareness among
analysts and EU officials alike of the lack of popular support and sanction. During the
Maastricht Treaty process, the peoples of Europe struck back- in a series of hard won
referenda on the ratification of the TEU. This event was the most important single

incident to alert people to the EU’s profound legitimacy deficit.

The TEU made clear that the EU no longer could draw its democratic legitimacy from the
member states. Is the EU then a novel entity whose legitimacy has to be established and
considered with reference to the EU itself? If so, the question as to in whose interest the
EU is relates to a deeper and more profound concern, namely to whom the EU ‘belongs’
and what kind of entity it is and should be. Thus we are faced with profound questions of
what the European Union’s identity is based on, what its basis for allegiance rests on,
and how its boundaries are determined. In the third strategy political identity based on
normative principles are brought to the fore, rather than civic or cultural forms of

identities as are put forward by the second, value-based strategy.
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3.6. The EU as a post-national federation

According to the third logic the EU is conceived of as a polity sui generis. As such it has
reached firmly beyond intergovernmentalism, and has established a polity that is
sensitive to cultural difference. This model is premised on direct legitimacy: the citizens
of Europe are included directly or via their representatives in the decision-making process
of the EU. Here the integration process hinges on the ability to establish a fair system of
co-operation founded on basic rights and democratic procedures for deliberation and

decision-making.

This strategy is thus based on the recognition of the need to continue the process of
institution building at the political level. Here a wider cosmopolitan conception of
democracy will be in operation, because the decision makers will be forced to pay
attention to a broad spectrum of popular opinions - because of broad public debate,
transnational movements and supranational and international bodies of norm
enforcement - in order to obtain legitimacy. The decision makers will be compelled to
pay attention to popular opinion in order to obtain legitimacy also because they face a
set of rights holders who are cognisant of their entitlements (and obligations). The
strategy is premised on ongoing attention to constitution making to establish a set of
principles that provide the entity with legitimacy. The motivation of public support will
have to be based on a constitutional patriotism, which emanates from a set of legally
entrenched fundamental rights and democratic procedures, but which also focuses
political affect and identification. Constitution making is thus further carried on to
establish an EU citizenship based on entrenched political rights, reformed decision-
making procedures, clearer divisions of competencies along vertical and horizontal lines,
i.e. between the institutions at the EU-level and the member states (vertical) and among
the institutions at the EU-level (horizontal). The legitimacy deficit is ‘mended’ by
involving the citizens of Europe directly or via their representatives in the EU system of
deliberation and decision-making. In this manner a European demos or people is also
shaped, but the approach is quite different from that pursued in the second strategy
listed above. What is more, in this strategy the EU’s foundation and its boundaries are
justified within a cosmopolitan framework. The development of the EU is connected to
and highly dependent on the support and further development of similar regional

associations in the rest of the world and on a democratised and rights-enforcing UN.

This is an advantage as the EU is seen to build on the very principles and rights that are
uniquely European and normatively uncontroversial, as every member state subscribes to
them and also because these very moral norms are increasingly spread world wide. One

may also see this as a way to reduce the normative problem of limiting the EU or
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defining a set of acceptable bounds. Its bounds are set by the constraints embedded in
the functionality of popular representative democracy in Europe as well as the viability of
such in other similar regions. In this way both the problem of legitimacy and the problem
of establishing a set of normatively acceptable borders are solved in a universalistic

manner, i.e., based on the principles of popular sovereignty and human rights.

Figure 3. Europe as a democratic multicultural federation
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Yalue-based community

The challenge to this way of solving the legitimacy problems pertains to the sheer
heterogeneity as well as the weakly developed common understanding of the European
project, both of which are likely to become further exacerbated through enlargement.
This is so because different developments, experiences, histories, traditions and
languages put the political discourse — the communicative community - under strain. It
may be difficult to obtain the kind of civic understanding, tolerance and respect for
pluralism that are all necessary for integration through democratic deliberation to take
place. The demos is to be shaped by political means, hence there can be no European

demos without a European democracy.

The EU as an organisation may in fact be able to foster the required civicness and trust,
because it is a dynamic entity. It is an ‘organisation in motion” and marked by dynamism,
polycentricity and flexibility and whose direction and underlying telos are still not clear.
There is little consensus on what the EU is or should be. This may be problematic, as it
can hamper the EU’s ability to handle the new problems it is faced with. Enlargement,
new collective measures regarding social policies and foreign and security policies require
more willingness to pay and to form long-ranging commitments. These require a we-
feeling - a sense of solidarity and trust. However, the unclear and ambiguous notion of
the EU may also be a resource as it may make it easier for a wider range of different
collective moods and interests to find reasons to comply. This process again may foster

the required trust.
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Reducing the ambitions of the EU, making it into a mere special purpose regime as a
solution to the legitimation problems is highly questionable. When faced with today’s
challenges, as reflected in changes wrought by globalisation to both welfare and

territorial borders such and entity may not be capable to handle the problems effectively.

The main reasons that supports strategy three - a constitutionally tamed and
democratically enforced will power at the post-national level of integration - is that the
EU has developed in such a manner as to seriously weaken or even undermine the
manner in which it was legitimised in the past. The legitimacy of the EU has generally
been related to its outcomes and seen as ‘indirect’ or ‘derivative’, i.e. conditioned on the
legitimacy of the democratic nation states of which it is composed. Its own legitimacy has
been foremost seen as based on its performance. This mode of legitimation has become

problematic.

First, the EU has emerged into a polity in its own right, however defined, and is no longer
a mere derivative of the member states. The indirect or derivative mode of legitimation is
thus inadequate. This is not only because the EU has become a polity, but also because
this process has affected or even transformed the Member States and their identity so be
seen as separate from or independent of the EU. It is not the Member States’ interests
that determine European politics but rather the other way round it is the European
institutions that have the capacity to organise and shape preference and will-formation
processes and influence Member States’ interaction in a way which is compatible with
European interests. Second, there are many reports of the EU as something more than a
special purpose organization. It undertakes functions beyond the actual interests and
preferences of the member states. Not only does the EU reach well beyond the functional
requirements of the Member States as is the case with undertakings in the fields of social
policy, human rights, enlargement, citizenship, democratisation etc., but majority vote is
increasingly legitimated as a way to facilitate collective decision making.Especially, the
Commission and the enhanced role of the European Parliament, constitute supranational
elements of the EU, but also the system of committees, negotiations in the IGC process
and in policy-networks in general are conducive to the supranationality of the EU,
because they challenge the wills of the Member States, facilitate reconciliation, mutual
understanding and opinion-formation necessary for collective will-formation - a European
‘bonum commune’. How can these options be tested? What are the indicators of the

different strategies?
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3.7. Research questions and indicators

Indicators of Strategy One pertain to the discernible and tangible material benefits
associated with EU membership; co-operation and membership as premised on an
ongoing calculation of costs and benefits; and the explicit recognition that the legitimacy
of the EU is founded on its performance and as ultimately premised on the democratic

legitimacy of the Member States. This implies that the EU will be marked by:

e significant formal and informal constraints on supranational institution-builing;

e very weak or non-existent supranational decision-making and sanctioning ability, at

least in non-market matters;

e a very limited scope for redistribution;

e a weak and highly constrained fiscal and taxing ability;

e a limited scope and range of regulatory measures beyond the operation of the

Common Market;

e a highly constrained and delimited process of democratic will-formation;

e the absence of a European commune bonum or we-feeling;

¢ no independent civil and political rights basis.

Indicators of Strategy Two refer to a set of identifiable values that permit an
unambiguous determination of who are Europeans and what the bounds of the EU are;
co-operation and membership are presented as informed by and as vital to the
realisation of a set of identifable values; and the explicit recognition that the legitimacy
of the EU is founded on a set of values that permit conception and sustenance of the EU

as a value based community. This implies that the EU will be marked by:

e the active development of a European commune bonum or we-feeling, through
measures to stimulate the emergence of a European common culture, and a sense

of Europe as an ‘imagined community’;

e the identification of a set of values associated with traditions, mores and memories

that can be deemed as truly characteristic of an as exclusively pertaining to

‘Europe’;
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e socialisation of people into becoming ‘Europeans’, through schooling, symbolic
measures and social redistributive means, all motivated by the development of a

European identity;

® a set of clearly delineated criteria for who are Europeans and who are not, and

these criteria reflect cultural aspects and the search for a common identity. The
onus is on positively identifying Europe and distinguishing Europeans from others,

rather than what Europeans have in common with others;

e a very open and comprehensive, multi-level process of democratic will-formation

that places great onus on participation.

Indicators of the Strategy Three refer to the further delineation of a set of civil and
political itical rights that permit Europeans to conceive of themselves as constitutional
actors; an ongoing commitment to those legal and political institutional reforms that are
conducive to the furtherance of post-national constitutional patriotism; extensive
constitutional deliberation; and the explicit recognition that the legitimacy of the EU is
founded on a constitutional structure that appeals to fundamental principles of

justice.This implies that the EU will be marked by:

e the active development of a European constitutional structure with a firmly

entrenched rights basis which includes civil, political, social and economic rights;

e a commitment to a constitutional patriotism founded on fundamental rights and
democratic procedures, which also ensures that citizens are considered as and also

consider themselves as rights holders;

® a delineation of powers and responsibilities along horizontal and vertical lines;

® a wide scope of redistributive measures, and an independent and significant fiscal
capacity and taxing ability;

e a wide scope and range of regulatory measures.

Fora post-national democratic union to come about a constitutional order and collective
will-formation at the European level must thus be envisaged. Indicators of such an order

are:
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e the collective undertakings of the EU, which pertain to the undertakings fashioned
by the central EU institutions, as well as by the member states (and regions)

operating under the aegis of the EU;

e its ability to define collective interests, i.e. its ability to form a coherent will and to

make binding decisions — that apply internally as well as externally;

¢ a set of rights that ensure the citizens’ (public and private) autonomy;

e the formation of European public opinions.

Wth regard to the internal structure and workings of the EU, the question of forming a
coherent will is also related to the question of division of powers and competencies
between levels of governance, as some policy areas are more conducive to and
acknowledged as in need of concerted action. The questions listed above can not be
assessed merely with reference to how much the EU has of each, because that would
ignore the important 'federal' or 'subsidiarity' aspect of this process. The question also
pertains to whether these policy areas can be justified as requiring collective EU action
and a common EU position, in other words 'the will, the need and the ability to

federalise'.
3.8. Conclusion

In modern societies, citizenship has taken a cognitive turn, which reflects the onus on
basic equal rights: If compatriots are to regulate their common affairs by law, they must
concede equal rights to each other. Modern states are, according to Kant, based on
entitlements entrenched in constitutions as individual rights which turn human beings
into a unified body of citizens capable of making the very laws they are to obey.
Increasingly, nationality and citizenship have been disconnected in modern, Western
societies. After the French Revolution, nation states have not ‘existed in isolation as
bounded geographical totalities, and they are better thought of as multiple overlapping
networks of interaction’ (Held 1995:225). This is a process very much speeded up by the
EU, which has ‘established the bold idea to disconnect nationality and citizenship and this
idea may well evolve to general principle which ultimately transforms the ideal of
cosmopolitan citizenship into reality’ (Preuss 1998:149). In this respect the EU pursues
the modern idea of statehood, as divorced from nationhood: the polity is not bound by
pre-political bounds. It is not necessary for citizens to be each other’s brother or sister,

or neighbour, or native inhabitant, for political integration to come about.
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4. Europe’s Common Interest and Communicative Space (WP2)

The objectives of WP2 were to: assess the available evidence on the development of
transnational media in the wider context of EU communication and cultural policy and
evaluate its implications for cross-national public engagement; and to clarify what
possible effects a more visible and pronounced rights-based orientation on the part of the
EU will have on the nature, direction and salience of social movement activism in the EU.
In order to meet this two-fold objective, CIDEL has, firstly, developed a theory of the

public sphere that takes account of the characteristics of an emergent supranational

polity

and apply this to the analysis of transnational media and journalism in the EU. The wider
context includes policy developments in the fields of media regulation, the successive
efforts to create a European audiovisual space and a European information area and an
appraisal of the media relations of the European Commission. Secondly, CIDEL has
developed a theoretical framework and methodological approach to the study of social
mobilisation in the EU, with particular emphasis on factors that encourage and deter
organised action, as well as the systemic factors that facilitate and stymie mobilising
efforts, in an effort to take stock of the EU as a rights-oriented entity. In addition to
journal articles, working papers and policy memos (Deliverable No 4), main deliverables
have been the workshop ‘European Public Sphere’ held in Stirling in February 2004
(Deliverable No. 6); an edited book on Europeanisation and the European communicative
space (Deliverable No. 7), forthcoming as Europeanisation and the Public Sphere: a
communicative space in the making?; and a research report on Europeanisation and
social movements, edited by Fossum, Schlesinger and Kvaerk, forthcoming in the ARENA
Report Series in 2006.

4.1. Conceptualizing the public sphere

The deliberative democratic approach is an analytival perspective that is particularly
onducive to the study of the role and salience of the public sphere in complex systems of
action, due to the onus on the epistemic value of democracy (Eriksen and Fossum 2002:
402). This perspective portrays politics as governing by public discussion and posits that
opinions are shaped and tested in public debate. Democratic politics entails giving
reasons for government decision to the ones who are bound by them. Only norms and
statutes that are justified to those affected and that are accepted by all in a free debate
can claim to be truly legitimate.In the EU there is a multitude of public spheres: national,
international and transnational (Eder 2000; Schlessinger and Kevin 2000; Zuirn 2000).

These may be separate, overlapping, or convergent. Furthermore, there are both formal
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and informal publics in the EU ranging from popular and academic debate in media via
epistemic communities to representative assemblies. To shed further light on the
question of the public sphere in the EU, we distinguish between strong and general
publics. Strong publics are spaces of institutionalised deliberation ‘whose discourse
encompasses both opinion formation and decision making’, and weak - or what we will
term ‘general’ - publics are spaces ‘whose deliberative practice consists exclusively in

opinion formation and does not also encompass decision making’ (Fraser 1992: 134).

In institutional terms, strong publics encompass parliamentary assemblies and other
deliberative entities: they are situated in formally organized institutions imbued with
decision-making power and should be constrained by the logic of argument and impartial
justification. General publics operate in the wider sphere of deliberation outside the
formal political system. The idea of a general public is akin to that of civil society. In
principle - although not always in fact - it is the interrelations between strong and
general publics that make up the wider constitutional order associated with the

democratic constitutional state.

The normative requirement of the public sphere to be both a forum for deliberation and
opinion formation as well as a medium for collective action makes it necessary to
distinguish between different levels of institutionalization of public debate. The notion of
strong publics reflect the fact that the public sphere also comprises institutionalized
deliberation close to the centre of the political system that is legally regulated, i.e. sites
in which there is a requirement to provide justification and where there is a stronger
regulation of discourses. A distinction can be made between weak and strong public
spheres. The latter concept alludes to parliamentary assemblies and discursive bodies in
formally organized institutions that have obtained decision-making power, while the
concept of weak public spheres signifies deliberations outside the political system. For
the latter, I prefer the term general public sphere because it entails free and open access
to opinion formation processes. In many instances it has proven to be ‘strong’ and
powerful as revolutionary situations, massdemonstrations, constitutional moments and
the like testify to. This sphere is also powerful in the affairs of routine politics in mass-
mediated societies because politicians in general are very vulnerable to the moral force of

publicly conducted criticism.

Are there any traits of a general European public sphere where all can address the same
issues at the same time, or are segmented transnational publics and institutionalized
strong publics all we can report on? In assessing their democratic merits we should also

take into consideration their role in the reform process of the EU.
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4.2. A communicative space in the making?

This part of the project has focused on the prospects for a ‘Citizens’ Europe’, with
particular emphasis on the notion of a European public sphere. By this is meant a
communicative space that might enable and engender the formation of a transnational or
a supranational public. A viable public sphere is a central precondition for democracy
because it enables the elaboration of widespread public debate. Analysts have
consistently stressed that an important component of the European Union’s democratic
deficit (namely its deficiencies in representation and representativeness, transparency,
accountability, and support) is the absence of a viable European public sphere. The
deliberative democratic perspective of CIDEL rests on a theoretical conception of
democracy particularly well suited to discuss the question of the public sphere and how it
relates to democracy. From the vantage-point of a deliberative-democratic standpoint,

the following questions have been addressed:
e What are the prospects for a European public sphere?

e Is such a sphere needed, or are overlapping public spheres a more viable option in

normative and empirical terms?
e What do our findings tell us about the EU as polity or political entity?

The research findings presented in the following are forthcoming in the volume edited by
John Erik Fossum and Philip Schlesinger (Deliverable No. 7) and are organized in terms
of three main themes. First, how can we theorise a range of communicative practices and
their relation to the public sphere? Secondly, the workings of specific institutions are
addressed as well as what these tell us about the workings of strong publics; and finally,

the workings of general publics, not least the role of media communication, are assessed.

4.3. Competing or converging conceptualizations?

Contestation over the Union’s character compels us to discuss several different
conceptions of public sphere. Under WP2, researchers have investigated which of these
dominates the research on the European public sphere and whether they converge
around one or a limited range of conceptualizations, or whether there are many
competing ones. There is general consensus in the literature that in the EU, there is no
single, general public that equates to that of a nation state. The current nature of the
EU’s formation means that while there is a transnational public sphere that is based in
the workings of policy there is no corresponding general public, possessed of a common
collective identity. At the public-sphere theoretical level, the research undertaken within

the CIDEL framework bring out what has become widely accepted, namely that the EU
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has helped foster or bring to light in more explicit shape new conceptions of the public
sphere and new ways of configuring it. This has to be taken into account when assessing

the prospects for a European public sphere.

The EU emanates from and many of the reforms are based on the member-state
template. In other words, the EU exploits circumstances by adopting already known
procedural and institutional arrangements in the states. But the EU is also based on an
exploration of new arrangements and solutions. The perceived need for such exploration
is probably heightened by the greatly altered international (and national) context in
which the EU is being forged, a setting wherein the member states are themselves being
transformed. The authors offer different takes here. For Erik O. Eriksen (2006), the
prospects of an EU public sphere remain tied to greater public participation at the EU
level, facilitated by transnational media and based in new modes of collective
identification. Klaus Eder (2006), for his part, considers that the very process of
questioning the present lack of democratic credentials of the EU has set in train a
learning process that will result in greater democratisation, even though there may be
various kinds of blockage along the way. Philip Schlesinger (2006) perceives
contradictory tendencies in the EU’s communicative spaces: on the one hand there are
transnational networks and communicative flows and the steady rise of English as a
lingua franca. On the other hand, media communication is still predominantly framed in
national terms, despite the growth of news interest in the EU. Different positions here
can be related to different underlying conceptions of the character of the EU. In other
words, one important lesson from this is that public-sphere theorizing should be explicit
with regard to its underlying polity presuppositions. Only when this is made explicit is it
possible to establish with precision where there is agreement as well as where

disagreement reigns.
4.4. Regulation or federation?

The EU raises questions pertaining to the character, status and salience of public sphere
within a complex transnational-supranational context, and forces us to go beyond the
nation state in our search for appropriate conceptual categories. Fossum and Schlesinger
(2006) have developed a framework which conceives of the complex nature of the EU in
two distinctive ways: The first model is labelled the regulatory, as it conceives of the EU
largely as a framework of transnational governance made up of a range of specialist
agencies and regulatory bodies. This kind of entity takes on board, and compensates for,
the declining problem-solving ability of each ‘sovereign’ member state; the second model
is labelled the federalist, as it conceives of the EU as a political community based on

citizens’ mutual acknowledgment of rights and duties. From this perspective, the Union
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forms the supranational level of government in Europe and is a regional subset of a
larger (potential and still incomplete) cosmopolitan order. Such an entity has a set of
overlapping general publics, rooted in diverse legal-institutional arrangements and

supported by a range of strong publics.

Neither model assumes that the EU will simply reproduce - on a larger scale - a public
sphere like that of the nation state. If the EU continues to develop as a regulatory model,
the prospects for the emergence of a general public sphere look slim indeed. If the EU
takes a federalist turn, the development of a general public sphere is more likely. Within
this framework, the workings of core political institutions and strong and general publics

in the EU have been assessed.
4.5. Strong publics

CIDEL researchers have assessed the Commission, The Council of Ministers, the
respective roles of the European Parliament (EP), and the interconnections between
member state parliaments within the COSAC framework. The findings testify to the
salience of one of the most widely held assumptions in EU research, namely that
institutions are critical vehicles in the fostering of a European public sphere. The
contributors show that the EU’s own institutions constitute a weaker set of
institutionalised strong publics than is commonly the case in democratic states, as the
second, federal, model presumes. But it has also shown that it matters a lot to the
emergence of a European public sphere whether the institutions go with the grain of
promoting basic nhorms and essential features of a public sphere or whether they rather
present an obstacle. Every viable public sphere depends on a workable institutional
infrastructure, and CIDEL has demonstrated that the EU’s has some significant deficits,

however we conceive of public sphere.

With regard to more specific institutional arrangements, both Andy Smith (2006) and
Deirdre Curtin (2006) agree on the relative failure of the Commission to communicate
effectively, either with its key mediators (the Brussels press corps) or with the key
national publics whose support it so much requires. Within the Commission, as Smith
shows, there are warring tendencies about how best to relate to publics, and the role of
an information strategy is given low priority. Curtin supplements this analysis by
emphasising the inadequacies of the Commission’s commitment to a transparent
information regime, which is shared - to an even greater extent - by the Council. Our
view must be that neither the Commission nor the Council operates effectively to foster
wider democratic participation. The Council’'s complex role as both legislature and

executive — and one that has obtained greater executive functions over time - places it in
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between our two models, with divergent expectations about its public sphere promoting
role. Calls for greater transparency and the Constitutional Treaty’s (CT) provisions for
this within its capacity as a legislature require us to conceive of it as part and parcel of
the second, federal, model. However, the growth of the Council’s executive functions

clearly pulls it into the transnational orbit and closer to our first, regulatory, model.

So far as the EP - a gradually emerging strong public - is concerned, Ulrike Liebert’s
(2006) analysis suggests a rather different picture. She argues that its communicative
practices, not least the focus it provides for networking across different levels of the EU,
has indeed allowed it to function as a strong public that is in the process of building a

wider general public, mainly along the lines of the second federal model.

A critical determinant for the Union’s further institutional role and development is the
question of its constitutional future. Habermas has argued that the making of a
Constitution for Europe could play a vital catalytic role, as it represents ‘a unique
opportunity of transnational communication, with the potential for a self-fulfilling
prophecy’ (Habermas 2004: 28). John Erik Fossum (2006) argues that the Laeken
process was less the manifestation of a unique constitutional moment and more the
result of a gradual accumulation of a series of almost continuous instances of treaty
change. As a case more of consolidation than of innovation, its catalytic effect was rather
limited. Europe has been involved in constitution-making for a long period of time, and
the Union has gradually developed a more open and democratic style of doing this. That
said, it is still marked by deep flaws, notably the failure to organise the process in
accordance with core deliberative tenets. This helps to account for why the CT was
rejected in the French and Dutch referenda. Fossum also shows that the constitution-
making process interlinks the regulatory and the federal models. The still open Laeken
process appears to have taken the EU closer to the federal model but also contains
significant constraints on regulatory lines. The Convention, after all, was injected into the

IGC and not kept separate from it.
4.6. The workings of general publics

This part addresses how communicative processes related to general publics and what
we might judge their impact to be. This relates directly to the question of what are the
desirable effects of public spheres in democratic terms. Finally, with regard to the current
state of an EU public sphere, the authors on the servicing of general publics, once again,

offer an equivocal picture.

Hans-J6rg Trenz (2006) sees the quality press as an engine of integration and broadly

speaking as giving most space and attention to a federal model of the EU. Elite
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newspapers are therefore for the most part collectively involved in creating a
transnational political community, even though they are operating at a national level.
Francois Foret and Philip Schlesinger (2006) offer a more complex picture, without a
clear line of development to greater democratization and a common ‘community of fate’.
The recent demarche of the churches during the constitutional debate has promoted a
particular version of Europe’s religious history and therefore has had the capacity to
divide and exclude in terms of identity and community - both inside and outside the EU,

rather than to promote a federal vision.

Statham and Giraudon’s (2006) comparative analysis of ‘claim-making’ as reflected in
press coverage, also suggests a more complex picture. On the one hand, there are
distinct divergences between the structure of national public spheres in France and UK,
given different histories of integration and quite different approaches among political
elites. While ‘Europeanised’ claim-making is present in each of the public spheres, this
does not produce identical results. Cross-national comparison of this kind tends to
challenge Trenz’s view that the elite press as a whole can be seen as kind of cross-

national cheer-leader for the EU, since the contexts of reception differ so greatly.

Finally, the role of European intellectuals is perhaps too infrequently linked to that of the
formation of a European civil society, or in the terms used by Fossum and Trenz (2005),
the building of Europe’s ‘social constituency’. This is but one example of a process that is
more commonly analysed in terms of social movements and NGOs and how they interact
with the central institutions. To the extent that reflexive academic discourse is a
contribution to the construction of a European imaginary, it may also be seen as in part
constitutive of a new political society. It is not so in any unambiguous way as collective
representations are actually sites of contention rather than uniform and their relation to
collective identities (as manifest through diverse patterns of consumption) is rather

complex.

4.7. Do we need a European public sphere?

Whereas all the contributors to this book project take the view that increased democratic
deliberation is a desirable normative goal, there are some key differences as to how they
evaluate the present state of the EU. For instance, de Swaan, Eriksen and Schlesinger all
take the view that a common European public sphere is needed for an effective
deliberative democracy to operate and that the present segmentation of the EU into
national publics weakens its deliberative potential. Overlapping flows of information do
not of themselves ensure that overlapping publics come into existence outside the most

institutionalised areas of expertise.
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Eder and Trenz disagree, as they think that sufficient communicative activity already
exists at a national level to serve the wider European purpose and carry forward the
learning process that will ultimately result in wider democratisation. For their part,
Statham and Giraudon tend to emphasise the continuing importance of the national
public sphere as a way of mediating European political action. They discount the view
that some overarching EU public sphere will emerge and see the linkage between the
national and the EU levels - via the mediation of political elites - as key to political
communication. Schlesinger and Foret are also sensitive to the role of elites seeking the
role of interlocutor with the EU institutions rather than the entry onto the stage of civil
society. In this case, the churches - on the model of political elites - have secured a

status as brokers between the institutions and general publics.

The evidence from other contributors takes two forms. Smith and Curtin underline the
present shortcomings of the Commission and Council and point to the need, if not to
create an overarching European public sphere, certainly to attend to how general publics
might be fostered by the core political institutions. Liebert takes the view that partly
through the European Parliament a ‘sphere of publics’ is in the process of formation,
underpinned by the communication strategies of the EP, and that this is at least

beginning to address the question of the democratic deficit and failings of legitimacy.

4.8. What do our findings tell us about the EU as a polity or political
entity?

Our findings underline the well-known fact that the European Union is a highly complex
formation, which it is presently difficult to characterise in any settled way. Its
intergovernmentalism means that it operates as a key regulator of the political European
space, based in treaties that have accreted the acquis communautaire, a unique
constitutional construct, best thought of as a material constitution. The brusque check to
the constitutional process that resulted from the French and Dutch refusals to ratify the
Constitutional Treaty in May and June 2005, has meant that — at least temporarily - the
drive towards the federal model has been stalled. In overall terms, the EU is poised
somewhere between being a regulator and a federation, with its future course quite
undecided and unpredictable. Perhaps too little has been made, to date, of how
uncertainty complicates our thinking about what a public sphere at the EU level might

actually look like.
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4.9. Social Movements in Europe

The second part of WPE focused on the EU’s social constituency, that is, the structure of
demands and expectations that citizens and groups place on the EU. Drawing on a
modified version of Axel Honneth’s (1995a, 1995b, 2003) approach to recognition (the
what) with the contentious politics approach (the how) associated with Charles Tilly
(1978) and associates (see for instance McAdam et al., 2001), Fossum (2005) has
developed a conceptual-methodological framework to help identify the EU’s social

constituency and spell out its specific traits.

The politics of recognition has entered centre political stage, not only nationally, but also,
and increasingly so, transnationally (Fraser and Honneth, 2203; Fraser, 2003; Hobson,
2003). Given such a development, those that hold that the EU is a mere functional-type
organisation, with a narrow social contingent of economic interest organisations, also
claim that the EU and its social constituency are exceptional, in that they both have
escaped entanglement with recognition politics. Those that claim that the EU is legitimate
similarly imply that it is made up of a range of national recognition-oriented structures of
demands and expectations and that these have not been transnationalised and
(re)directed at the EU.

If however the EU makes up an important site for recognition politics, the question
remains as to how — given its special non-state character — the struggle for recognition
would unfold within the EU. What kind of a social constituency would emerge within an
EU engulfed in recognition struggles? Would it be made up foremost of the new social
movements, such as the women’s movement, sexual liberation, ecologists, the peace
movement, and ethnic and linguistic minorities? Would the concerns be mainly those of
cultural recognition (cf. Taylor, 1994; Fraser, 2003)? Would the focus be on post-
material values (cf. Inglehart, 1977, 1990)? Would instead states figure as the central
actors so that the dominant demands would be those of recognition of national difference
and uniqueness? These questions bring up the larger conceptual issue of what is meant
by recognition. They also bring up the empirical issue of who the relevant actors are,
what their claims are, and how the EU relates to these. And not the least, they bring up

the methodological issue of how to properly map the EU’s social constituency.

The framework developed by Fossum provides a tool for mapping and assessing the
structure of claims-making in the EU. It takes a very major research effort to establish
with precision the structure of demands and expectations that are directed at the EU, as
the research undertaken so far within the CIDEL project has proved. The process of

clarifying the EU’s social constituency is made difficult by the complex nature of the EU,
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which Fossum suggests might make up a new recognition order. This EU-based emerging
post-national European recognition order draws foremost on self-confidence and self-
respect and promises to elicit a greater degree of reflexivity than is found in the nation
state. It challenges the national self-esteem based mode of recognition that has so long

been taken for granted, in particular in interstate relations.

The framework is further developed and tested in a forthcoming report on
Europeanisation and social movements (Deliverable No. 8), which addresses the role and
character of social movements and the public sphere at the European level. It deals with
organised movements and seeks to take stock of how social groups and movements
encounter the EU and what types of social group and movement activism are sparked by
recent developments such as the Charter and the Convention. To what extent does civil
society engage in claims-making at the various policy levels: local, regional, national and
European? Different aspects of the public sphere are also analysed, such as claims on
European issues in the media, access to EU documents, and legal discourses in the

Union.
5. Constitution-Making and Legitimacy (WP3)

The objectives of WP5 were to: clarify the normative basis of the emerging EU
constitutional arrangement; examine whether the process of constitution-making has
changed over time and whether recent events such as the Charter and the Convention
will affect such; identify the nature and direction of changes over time with regard to
mode of legitimation and with regard to the normative basis of the EU; clarify the

salience of values as opposed to rights in terms of providing the EU with legitimacy.

Main deliverables have been, in addition to Deliverable No. 4, which comprises a range of

books, reports, articles, working papers etc.:

e Two workshops on Legitimacy, governance and constitution-making. (Deliverable No

9), in Albarracin in June 2003, and in London in November 2004.

e A book on constitution-making and legitimacy: Developing a Constitution for

Europe, Eriksen, Fossum and Menéndez (eds) Routledge 2004 (Deliverable No 10).

e A book onthe Privatisation of citizenship by Michelle Everson and Julia Eisner,

forthcoming as Constitution Transfigured, in 2006 (Deliverable No 11).

e Academic responses to the draft constitutional treaty, ‘Deliberative Constitutional
Politics in the EU’, Closa and Fossum (eds) ARENA Report 5/2004 (Deliverable No
18).
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CIDEL has sought to: clarify how constitution-making is legitimated in the EU, i.e.
establish how important legitimation through outcomes is as opposed to legitimation
through values and as opposed to legitimation through rights: establish the direction of
constitutionalisation in the EU, i.e. whether there is a clear shift in the direction of rights
and also whether there is an increased convergence in the manner in which constitution-
making is legitimated, and; establish a clearer conception of the relationship between

what is said and what is done in the EU with regard to the constitutional process.

Some of the main themes and findings of CIDEL under WP3 are described in the below

paragraphs.
5.1. Constitution-making and democratic legitimacy

Recent developments and challenges in the EU may serve to push the Union in one
direction - towards more integration - or they may present it with a more complex and
even contradictory set of impulses. In other words, we can not discern a single clear
developmental path from these developments. These observations illustrate that there is
no overarching logic that propels the integration process towards some preordained end-

point.

The image of the Union standing at a crossroads evokes a recognised need to render
clear what the EU is and what it should be: to clarify its constitution and its identity. The
Union has evolved beyond the stage of a common market, but the question of the

entity’s foundation, mission or vision remains open.

The clarification of such questions would aid it in the setting of its borders and its
priorities, and also aid it in the realisation of new collective goals. Three aspects of the

EU and the integration process feed the need for clarification.

1. The first is the presence of widely divergent visions of what the EU is and what it
should be. Until recently, this was coupled with reluctance on the part of those
in charge of the integration process, notably the heads of governments in the
European Council, to embark on an explicit effort to clarify the fundamentals of
the Union. The contemporary context has demonstrated that this reluctance no

longer holds sway and controls the process.

2. Second, the EU has developed into a unique type of entity that is neither a state
nor an international organisation, and is often referred to as an entity sui
generis. It has developed some sort of constitutional arrangement, but not one
that is based on the nation-state template. Some of the momentum for this

development stems from the fact that the EU has been fostered in a global
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situation, where the Westphalian system and the near-global state-based
framework that this system has upheld, is itself undergoing changes. The EU is
the clearest departure from many of the central tenets of this framework, but

the development of the EU has not fostered an explicit alternative doctrine.

3. Third, the question of the Union’s basis of legitimacy has taken centre stage in
the politico-academic as well as popular debate on the nature of the entity. In
practical terms, at several instances popular referenda have failed to ratify
Treaty changes (Denmark, Ireland), and at other instances specific integration
projects have been rejected (Sweden, Denmark), and not least in the recent
rejections of the Constitutional Treaty in France and the Netherlands. These
cases provide ample evidence of public disenchantment with parts of or indeed
the entire project (although very few of those rejecting treaties reject binding
co-operation). Weak popular participation in EP elections can be seen in light of
public opinion data which express dissatisfaction and lack of trust in EU
institutions, both of which further nurture this perception of a legitimacy deficit.
There are different perceptions as to the gravity of the Union’s deficit. In formal
terms, however, the Union has inadequate channels for popular participation
and accountability and there are democratic limitations in the Union’s
institutional and procedural designs, all of which add arguments in support of a
legitimacy deficit. Many of the contributions in this report shed light on the
nature of the Union’s legitimacy deficit. The integration process has also made a
simple retreat to the Member State as the harbinger of democracy difficult. The
EU affects the Member States so much and so directly that their legitimacy can

no longer be assessed without taking the Union adequately into account.

Theoretical and methodological issues further complicate the response to these practical
problems, as the novelty of the EU raises questions as to the applicability of a simple or
mechanical transfer to the EU of those normative standards that are associated with and
that arguably have been developed and modified to suit nation states. In other words,
the open-endedness of the EU project renders it necessary to re-examine the nature of
such terms as legitimacy, democracy, polity and constitution, as well as to establish how
they can be, and should be, linked together in contemporary Europe, and within which

institutional forms they can be embedded.
5.2. Constitutionalisation and its justification

The EU has been involved in a protracted process of ‘constitutionalisation” for a long

period of time, albeit it is only recently that they have been officially recognized as such.
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By and large, over time, judges and, significantly, legal theorists have extracted a
‘constitution” out of EU law elements, which has also been labeled the Union’s ‘material

constitution’.

Without denying the ‘constitutional’ value of this process, this report examines in more
depth what could be designated as ‘constitutional-politics’ (i.e. the explicit political
practice of designing the fundamental and foundational rules of the polity). Particular
emphasis is placed on the question of legitimation, i.e. how constitution-making is
legitimated in the EU. Given the central normative and symbolic salience of constitution
making to any polity, such an undertaking would have to be deemed an intrinsic part of
any project that is concerned with the legitimacy of the EU, the project here being the
CIDEL-project.

A critical question that informs our analysis is: What kind of justification is developed for
the constitutional structure of the EU and is this acceptable? If so, according to what

criteria? We can identify at least four different positions in the literature:

1. First there are those that refuse to acknowledge that the EU has anything
vaguely resembling a constitution. Their preferred option is to revert the EU
back to a narrow and functional-type organisation, whose core anchoring point

in legitimacy terms is the Member State.

2. Second there are those that argue that the present system is defunct, because it
lacks the core attributes and requirements of democracy, notably a demos;

hence the structure in place cannot be rendered democratically legitimate.

3. Third there are those that argue that the present structure is the best that can be
obtained, given the numerous constraints facing the EU. They also note that the
EU’s unique constitutional system has normative value. The most explicit
position is that of Joseph H. H. Weiler who depicts the system as imbued with

the notion of constitutional tolerance.

4. Fourth there are those that seek a democratic constitution, because it could have
a catalytic effect on the EU - to forge it into a democratically legitimate state-

based polity.

Given the open-endedness of the EU and the contested nature of its constitutional
character, including the ever-present prospect of deconstitutionalisation, it is necessary
to establish the core legitimation strategies that the EU can draw on, including their

respective polity implications. This provides us with a set of analytical models and
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normative yardsticks that we can use when examining the question of the EU’s

constitution-making process and its legitimation.

5.3. Legitimation strategies and polity options

The question of how to evaluate the EU’s constitution-making process in legitimacy terms
is itself a contested matter. This issue requires explicit attention to theory, as there are
different visions of the EU, rooted in different theoretical conceptions of the EU and of the

integration process. These draw on different normative conceptions of legitimacy.

Mainstream perspectives on the EU see it either as a bargaining game, holding that
integration occurs through strategic bargaining, or as a gradually emerging state-based
polity, which evolves through functional adaptation. However, integration can also occur
through deliberation, which turns on the process of giving reasons and examining and
evaluating the arguments that are put forward. This mode of integration is particularly
suitable to the analysis of polity formation through constitutionalisation of essential
citizenship rights. It can help explain why the EU holds together despite a diversity of
interests and weakly developed coercive measures. Rights are central to this notion of
allegiance, through our recognition of other persons, as holders of rights. Rights can
ensure both an individual sense of self and a collective sense of membership to a
community. The core of modern rights is their individual nature. Individual rights are
based on a notion of reciprocal recognition that ensures personal autonomy, which is
intrinsic to the medium of law. This is one source of constitutional patriotism, in which
basic rights can ensure and uphold a system of mutual recognition that is particularly

dependent on reason giving and justification.

The core hypothesis of the CIDEL project is that the EU is becoming a rights-based post-
national union, with a full-fledged political citizenship. Further, to properly assess this
hypothesis, the project takes two main considerations into account. The first is to further
develop the theory of integration through deliberation, as an alternative theoretical
perspective to the study of the integration process. The project then uses this theory to
assess the prospects for the EU developing into a rights-based post-national union. As
part of this it also examines what the theory of integration through deliberation might
contribute to such a development. Here it should be added that the theory of integration
through deliberation is also useful to the diagnosis of the present-day EU, as well as
serving as an intake to the assessment of the subsequent direction of change. But there
is a need to explicate the normative criteria and their polity implications, including the
extent to which there is a match between a theoretical-normative perspective and a

particular polity configuration.
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The project uses the theory of integration through deliberation in two different respects:
to explain the process of integration, and to evaluate the process and its outcome in

normative terms.

The second, closely related, consideration is that today’s Europe is marked by numerous
developments, and its development is fuelled by widely different co-operative schemes
and ambitions. Patterns of integration vary depending on function and territory, as well
as on the constellation of political and economic interests. There is a need for analytical
distinctions in order to outline different pathways to integration and to analyse the
development of the EU. These draw on different conceptions of democracy, and also on

different configurations of the three conceptions of integration spelled out above.

To take this latter consideration properly into account, a set of standards for analysing
and assessing political integration with regard to both efficiency and democratic
legitimacy is required. For analytical purposes, three relevant modes of democratic
governance may be identified, which are based on three different conceptions of
rationality - instrumental, contextual and communicative and their adherent warranting

notions: efficiency, identity and justice.

The first option amounts to the scaling down or reduction of the ambitions of the polity-
makers in the EU so as to turn it into a mere problem-solving organisation. Onus is on
efficient regulation and the democratic legitimacy of the EU is seen to reside with the
masters of the treaties, the Member States. The second option is based on the need to
deepen the collective self-understanding so as to make the EU into a value-based
community, i.e., one based on shared identity, in order to cope with the legitimacy

problems.

The project participants share the assumption that, broadly speaking, the third option is
the most viable in normative terms, as it involves the institutionalising of procedures for
securing both efficiency and legitimacy. However, to embrace this assumption is not to
deny that different developments may converge and mutually reinforce each other. For
instance, insofar as the EU does move towards a rights-based, post-national Union, does
this move have to rest on a common cultural value basis? Or can it develop into a full-

fledged rights-based Union without relying on a common cultural value basis?

These three notions of democracy direct us to different governance (and government)
options and, hence, they provide different answers to the question of the legitimacy
deficit of the EU and to the question of efficiency and governing capability. They may also
be seen as different paths of institutional development with distinctive answers to the

question of how to handle the EU’s legitimacy deficit. That is not to say that they are
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equally valid from a normative point of view, nor that they are entirely optional, i.e. that
they can be adopted entirely without constraints. These options will be applied to the EU
in order to take stock of the prospects for a citizens’ Europe - including attendant
institutional arrangements and ways of remedying the legitimacy deficit. Such knowledge
is essential at critical junctions or when standing at a crossroads, as the Laeken
European Council meeting asserted the EU to be (enlargement is a particularly important
critical choice). This type of principled and strategic knowledge can also serve to open up
windows of opportunity in order for the normative potential in the EU and in the

integration process to be better harnessed.

The polity options are analytically distinct and ideal typical. There is no assurance that
they be mutually exclusive in an empirical sense. In actual cases, the options often
appear together, but different systems exhibit different mixes. They may pertain to
particular sectors, segments or periods of European co-operation and between the EU
and international organisations. It is therefore important also to explore the particular
nature of, the possible combinations of, as well as the actual sequencing of the options

across time and space.
5.4. Deliberative constitution-making in the EU?

In analyses of constitution-making from a deliberative perspective, particularly relevant

questions are:

e How has the process of constitution-making been conducted and justified over time,

i.e., at major decisions such as IGCs, as well as in-between such events?

e Can this process bridge the gap between the structure in place and the - presently

also clearly deficient — reasons for why it is there and what its normative basis is?

e Does integration hinge on a common identity, or are agreedupon rights and

procedures sufficient to ensure legitimation?

To address these questions one must consider both the historical context of earlier stages
of integration, so as to flesh out which strategies of legitimation dominated these, and
contemporary instances. Given the weight and particular constitutional imprint of recent
developments, the main focus will be on the current process, i.e., the one that was
initiated by the Charter of Fundamental Rights of the EU and the post-Nice debate, and
which was further channeled through the Convention and the IGC-process, up to and

including the forthcoming anticipated ratification.
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Thus far, constitution-making in the EU has been a lengthy and protracted process of
constitution-making, through treaty-making and treaty changes at the IGCs, as well as
through ongoing processes of follow-up activities, and it has been marked by the absence
of a particular formative constitutional moment. This process and its results thus far have
many sources. One such is the Treaties and the cumulative effect of treaty changes.
Another is that the EU has become increasingly imbued with a European system of rights,
again with many sources, such as the European Convention of Human Rights, the
national constitutions, and the European Court of Justice’'s own embracing of
constitutional principles and practices of the Member States. These developments have
accumulated over time so as to amount to a veritable turning point in the history of

European integration.

The Charter Convention established a procedural precedent for constitution-making. The
relative success of the Charter Convention was simultaneous with the utter failure of the
2000 IGC. This triggered a reflection on the procedural qualities of IGCs and in some
quarters an enthusiastic endorsement of the Convention model. The inclusiveness,
representativeness and transparency of the process were rightly associated with its
capacity to produce a coherent result. At the same time there were important changes

taking place in the mode of constitution-making within the IGC system itself.

Post-Nice was intended as heralding a constitutional discourse in the EU. What is its
nature and how does it matter to the development of the EU? Of particular interest is the
extent to which the Convention really represents a break with the past here. Its
objective, as expressed by its President Valéry Giscard d’Estaing, and endorsed by a
large majority of convention members, was to forge a European Constitutional Treaty
proposal and submit this to the ensuing Intergovernmental Conference. This it also

succeeded in doing.

The establishment of the Convention is indicative of two main new developments. The
first is the willingness to conduct a debate on the question of a European constitution.
The second is the willingness to probe other and more open - deliberative - approaches
to the fostering of a European Constitution. The success of this latter point in particular
hinges on the fate of the Convention Draft in the subsequent stages of the process. While
the IGC adopted the draft as basis for negotiations, it failed to reach agreement at the
Brussels meeting in December 2003. Not until several changes had been made to the
text, after a lengthy period of negotiations, was it adopted by the European Council in
June 2004. Whether the text will be accepted at the subsequent ratification stage is yet

to be seen. The result of this process will also have implications for subsequent
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processes, as the Convention’s Draft contained provisions for Conventions also to prepare

subsequent constitutional proposals.
5.5. The Chartering of Europe

The Charter of Fundamental Rights is as of yet the most explicit commitment to a full-
blown political union founded on democracy, rule of law and human rights - a rights-
based citizens’ Union. The European Council in Cologne in June 1999 decided to draft a
Charter of Fundamental Rights for the EU. It stated that fundamental rights are one of
the founding principles of the Union, and an indispensable prerequisite for the EU’s
legitimacy. The European Council wanted to ‘establish a Charter of fundamental rights in
order to make their overriding importance and relevance more visible to the Union’s
citizens’. In Tampere in October 1999, it was decided to establish a Convention that was
given the task of drafting the Charter. This Convention was a novel experience in the EU.
It consisted of members from EU institutions, the national parliaments and national
governments. One of the most interesting features of the assembly was that it was made
up of a majority (46/62) of parliamentarians. The Convention drafted a text which was
solemnly proclaimed by the European Parliament, the Council and the Commission in
December 2000. The Charter contains provisions on civil, political, social and economic
rights. Put together, these are intended to ensure the dignity of the person, to safeguard
essential freedoms, to pro vide for a European citizenship, to en sure equality, to foster
solidarity, and to provide for justice. The number and range of rights that are listed are
comprehensive. In addition to provisions which most charters and bills of rights hold and
which pertain to such clauses as the right to life, security and dignity, there are
numerous articles that seek to respond directly to contemporary issues and challenges
(including the abolition of the death penalty, prohibition of cloning, and protection of
intellectual property). The Charter enumerates several rights to solidarity, hence, the
protection of social rights is now included as a basic commitment for the Union - even
though the realization of these is not fully within the Union’s actual competence. They
nevertheless constitute vital reasons to except market freedoms in the pursuit of social
and redistributive goals. Thus, the EU can no longer be seen merely as a market project,

if it ever could.

5.6. The Constitutional Experiment

The Constitutional Treaty has already become the object of a large and rapidly growing
number of commentaries in the European studies literature. Most of these tie the Treaty’s

relevance and importance to its actual ratification. However, the Laeken process may
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also be seen as a major experiment in constitution-making, which holds important

lessons.

During the Laeken constitutional process, Europeans not only engaged in a debate about
the contents of the EU’s substantive norms, but they also entered into a debate on the

very idea of Constitution: What it is and how it can be written.

Many legal scholars claim that the EU already has a constitution. This is not a constitution
in the conventional sense - a fundamental law authored by the people - but rather what
may be termed a material constitution: a set of norms establishing the fundamental
rights of European citizens and regulating the institutional and decision-making structure

of the Union which have evolved over time.

But if this is so, is there then a need for drafting a written European Constitution? Some
claim that the existing material constitution might not only be enough, but that it may
also be the best we can get. A formal constitution might even endanger the unique
achievements of the process of European integration. Why, then, do so many Europeans
favour the drafting of an EU Constitution? CIDEL has come to the conclusion that there

are two main reasons why this is so.

First, the democratic writing of a European constitution will allow European citizens to
regard themselves as authors of EU law. Growing social discontent with European Union
policies is in part due to the feeling of political disempowerment of citizens. A purely
consequentialist justification of Union law - by reference to the outputs Europe provides
- will be increasingly questioned as the political nature of the choices underlying

European legislation becomes more evident.

Second, the writing of a European constitution is regarded by many as a chance to
reaffirm the core values of the European social and democratic state. As global structures
of finance, production, and trade break down national boundaries, they undermine the
capacity of nation states to realize the fundamental rights of all citizens. This has been
painfully realized by those European citizens who have become losers in the globalisation
process. The enactment of a written European constitution is seen as an opportunity to
reaffirm the normative commitment to solidarity as a value, to the indivisibility of civic,
political and social rights, and to consider institutional means which will actually recreate
at the European level the capacity to regulate social and economic life to ensure the
welfare protection of all citizens. This entails that a constitution proper not only has to be
written and effective, but it a so has to be democratically enacted. The people should be

able to regard themselves as its author, and they should be empowered to amend it.
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More-over, as European decisions affect the interests and values of European citizens

very directly, such an order should be made to comply with democratic principles.

But can a constitution be made by a non-state entity such as the Union? Who is, after all,
the European people that is supposed to govern itself autonomously through the mech-

anisms of law and politics?
We should distinguish between:

e A material constitution that speaks to the social practices that are actually regarded

as the basic norms of a given society.

e A formal constitution that refers to the set of legal norms that are contained in a

single written document.

e A democratic constitution in the sense that it entails and complies with certain

procedural standards for law-making.

John Erik Fossum and Agustin José Menéndez (2005) have outlined a normative model of
deliberative constitution-making. The democratic process of forging a legitimate
Constitution must follow two central logics: deliberation and decision-making, and
consists of five phases. These are (1) a signalling phase when an initiative is made to
launch the constitution-making process; (2) an initial deliberative phase where the
arguments put forth in favour of constitutional change are put to the test of public
opinion and an agenda for reform starts to take shape; (3) a drafting phase in which a
strong public (typically an assembly or convention) develops and agrees on a draft of the
new or amended constitution; (4) an agenda-settled deliberative phase with further
deliberation, involving civil society (general publics); and (5) an endorsement phase in
which the draft constitution is subjected to a final vote by the people. Their assessment
of the Convention reveals that it was able to tap the virtues of democratic deliberation to
an unprecedented degree in EU constitution-making. The draft also moved the process of
constitutionalization forward, as it does contain provisions that would have strengthened
the EU’s democratic quality. The Convention acted ‘as if’ it were a constitution-making
body, as it had not been formally authorized to serve as such. It appropriated a
democratic mandate, and thus greatly raised the stakes of the undertaking. But this
appropriation could not be democratically authorized, as it had to carry out its
deliberations under the shadow of the veto in the IGC. The Convention could deliberate
but the heads of state and government had the deciding power. A process which the
Convention thus sought to stage as a constitution-making exercise was reined in and

made subject to significant intergovernmental constraints.
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5.7. The Constitution Transfigured: The Making of Europe’s Constitution

The volume - Deliverable No 11 - which is to be published in 2006, investigates the
nature of an evolving European constitutionalism. It is argued that our conventional ideas
of constitutions as settled documents not longer apply, neither at a European level, nor
at a national level. Supranationalism and internationalisation entails a comprehensive
assault on ‘closed’ national polities and their Constitutions. Accordingly, the EU is an
exemplar of modern ‘constitutionalist’, rather than ‘constitutional’ processes. In this
book, it is sought by means of empirical investigation to identify the contours of an
evolving European constitutionalism through investigation of the attitudes and
philosophies that drive Europe’s (national and European) judges and lawyers when
adjudicating upon Europe’s constitutionally-relevant law. It identifies new procedural
understandings of constitutions and constitutionalism, which locates constitutional
authority in the ability of lawyers to observe and translate law external justice demands
into authoritative norms of constitutional evolution, without reference to a mythical
document of a closed (national) constitution. In a European setting, the lack of a
conventional constitution must be compensated for by the ability of Europe’s judges to
translate facts of (contingent) European integration and polity-building into authoritative

constitutional adjudication on a day-to-day basis.

Methodologically, the underlying approach entails a mixing of continental social and legal
theory (largely Germanic) and Anglo-Saxon socio-legal techniques of empirical research.
Information upon adjudication within Europe is gathered by means of structured
interview and text-based analysis. The results of empirical research are then analysed in
a framework of social and legal theory. Equally, since the volume is also about
‘constitutions’ and about ‘Europe’, it also intersects with constitutional theory and
European interdisciplinary studies—arguing all the while, however, that whilst
constitutional theory no longer provides an adequate framework within which to assess
constitutionalism generally, European interdisciplinary studies have equally failed
properly to assess the evolution of the European constitution, by virtue of their lack of

grounding in ‘national’ social and legal theory.
5.8. The nature and articulation of European rights

What place is there for rights in the process of European integration? Research done by
Miriam Aziz (2004) under CIDEL has focused on the way in which European rights are
subjected to the interpretative device of the respective legal systems and administrative
cultures of the member states. Although, it is often said that much may be lost in

translation. It may also be the case, however, that much can be gained, given the rich
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tapestry of constitutional traditions in the EU which may have much to offer in clothing
the skeleton of European rights. Much depends on how qualitative benchmarks, such as,
for example, clarity, coherence, consistency and constitutional stability are assessed.
Care must be taken in ensuring that the analytical framework is in itself able to come to
terms with the EU, an embryonic quasi-state and the way in which it interacts with the
legal systems and cultures of the EU member states in the context of the move towards
constitutionalization and the effects of the emergence of an EU ‘documentary’
constitutionalism (latterly portended in the Convention on the Future of Europe

established by the Laeken Declaration).

The Laeken Convention has been an important ‘constitutional moment’ in the sense that
it may provide a framework and be a catalyst for continuing constitutional development
and adjustment rather than being the final constitutional word in Europe. Rights are at
the heart of the process of constitutional engineering in the EU, constitutionalism as a
whole and the EU Constitution. They are integral to the basic constitutive question of
governmental institutions and the fundamental relationship between the citizen and the
polity. So too is the issue of implementation by EU member states and the direct
relationship between EU citizens and the public authorities of the member states in

respecting European rights.

A key test of the EU constitutionalism is the issue of rights. The implementation of the
Charter of the Fundamental Rights of the European Union is likely to be one of the
centerpieces of the current constitutionalising drive, as well as one of the key areas of
contestation, particularly as there is no uniform model of a Bill of Rights in the existing
members states’ constitutions, nor in those of the new member states. Issues such as
the horizontal applicability of constitutional rights, the justiciability of socio-economic
rights, the nature and grounds of justified statutory limits upon constitutional rights are
of central importance, as is the greater prominence in the European context of freedom
of expression and the fight against discrimination, and the challenge of promoting

diversity within all European states in relation to sensitive issues such as minority rights.

It is argued that the impact of European rights on the legal cultures of EU member states
occurs across multi-levels of government and governance, and that European rights are
dependent on elite compliance. Further, that there is an inherent confusion regarding the
conceptualisation of European rights resulting from both national and ideological
divisions. Lastly, that the sui generis nature of European rights means that an
appropriate analytical framework is needed so to overcome confusions in understanding.
Besides these problems and tensions, there is a problem of implementation. This has

partly been addressed by the Convention on the Future of Europe, which is shaping the
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conditions for the implementation of rights. In particular, the deliberations concerning
citizenship and loyal co-operation provide a useful case study of the resistance of some
member states to cede rights which, as they perceive it, are integral to their sovereignty
and their identity. Moreover, European rights are dependent on elite compliance. Both
the knowledge and the motivation of legal and administrative elites are crucial elements
of elite compliance, without which European rights remain rhetorical, an issue which the

discussion concerning access to justice in the EU has tended to overlook.

5.9. The Convention on the EU Charter of Fundamental Rights

Justs Schénlau’s (2005) study under CIDEL has been concerned with the Convention
which drafted the EU Charter of Fundamental Rights in 1999/2000. This represented the
first instance of the Convention method at EU level, which subsequently acquired great
prominence with the process of drafting a Constitutional Treaty for the Union in 2002-
2003. The Charter Convention acted in many ways as a laboratory of the new body and
became an important reference point for members of the second Convention, while the
Charter of Fundamental Rights itself was an important item on the agenda of the debates
about the EU Constitution. Both Convention are part of the ongoing process of
constitutional reform of the European Union in the quest for greater legitimacy. The
present in-depth study of the Convention drafting the Charter of Fundamental Rights as a
contribution to the EU’s efforts to improve its legitimacy therefore provides valuable
insights not only on the new process of a broad and open Convention, but also on the

theoretical justifications of the ongoing reform-process of the European polity.

The Convention drafting the EU Charter of Fundamental Rights received some public
interest during its operation in 2000 but the analytical focus quickly shifted to the legal
substance of the document produced by the Charter and its future status as part of an
EU Constitution. This study tries to provide a wider vision of the Charter by assessing its
impact on the EU's ongoing legitimacy debate at the eve of the Union's biggest ever
enlargement. By combining new empirical data from an in-depth participant study of the
process by which the Charter was drafted in the Convention, with a focussed account of
the specific legitimacy problems facing the European Union, and of past attempts by
different institutional actors to react to these problems, CIDEL has thus made a

contribution to the understanding of the EU’s ongoing polity formation.

Schénlau’s research has outlined a connection between concepts of rights and legitimacy,
and the problems of instituting rights in a multi-cultural/pluri-national democratic system
and concludes, following Jirgen Habermas, that only by linking rights and legitimacy in a

democratic process can their role in supporting a political system be understood. It has
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been investigated how the drafting of a Charter of Rights in 1999 can be understood as a
corollary of past attempts at fostering or even creating a European identity, at devising a
European citizenship, and, more recently, a European community of values. This
approach highlights the way in which the Charter drafting-process acted as a deliberative
forum in which debate on central questions of the normative foundations of integration
(i.e its subjects, sphere, scope, and styles) acted to consolidate and develop the

discourses underlying previous initiatives.

By critically reviewing the assumption of a self-evident link between the protection of
fundamental rights, and the EU's legitimacy formulated in the Cologne mandate, and
testing it against a large body of textual evidence and participant observation and
interview data from the Charter drafting process, the study shows that the process itself
was crucial in constructing a broader understanding of the value foundations of the EU
because it went beyond the limited scope envisaged by its instigators. The analysis is
therefore optimistic about the contribution the Charter can make through both its
content, and through the process by which it was drafted, to broadening the debate
about the future of European integration, and the following debates in the second

Convention confirm this assessment.

5.10. The question of diversity in Europe

This part of the CIDEL research has been concerned with issues of toleration and
multilingualism in diverse societies such as Europe is. On the former topic, in a number
of edited volumes (reported in both the previous and the present reports) Dario
Castiglione (2004) has explored a third phase in the toleration debate. This implies re-
thinking the concept in the light of ideas such as reasonableness and recognition which,
although distinct, both point to a more positive and appreciative way of looking at others'
experience and perspective. In the same way, democratic citizenship has been recast in a
pluralist and inclusive form, with more attention being paid to valuing difference over
assimilation, which keeps democratic citizenship open in principle to the aspirations and
sensibilities of all groups comprising the political community. Such new conceptions of
citizenship and toleration are fundamental for the development of European citizenship
itself, since this must develop in a context where cultural, national and other differences
are deeply radicated, but need to be both accommodate and, depending on the

circumstances, either recognised or overcome.

Language is one main issue where difference prevails in Europe. As part of our analysis
of the Convention, Chris Longman (2006) has studied the language dynamics during its

proceedings. But the question of language goes beyond the particular experience of the
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Convention. The broader question of multilingualism in Europe are explored in a
collection edited by Longman and Castiglione (in preparation for Hart), which is also
intended to open up the question of the nature and the future of the language regime in
the EU.

The question of multilingualism in the EU is generally recognised as an important, but
perhaps intractable problem. The principle of linguistic diversity is upheld in theory, but
its institutional conditions are left unexplored, while its policy implications undefined. The
present (and partly implicit) ‘language regime’ of the EU regulates the formal and
informal use of language in the EU institutions, and in the public interface between them
and the citizens. It was set out in the very first Regulation of the Council of Ministers in
1958, and it has remained fundamentally unaltered, despite successive enlargements.
Thus, a language regime designed for a relatively small international entity with limited
competencies now applies to an extensive polity characterised by intensive

interdependence.

Arguments on what is the best language regime for the EU are complicated by the
different functions that language has within the political domain. Language is central to
politics in terms of communication (its instrumental facet), identity (its expressive
aspect) and power (relating to information access/transparency, and proficiency in
representing interests). Thus language is a means of communication, of cultural
identification, and of control. In modern politics, the assumption has been that a
linguistically integrated public sphere (including the political élite) is necessary to provide
both equality of opportunity and congruence between communication, identity and power
relations. In the context of the emergence of the modern nation states, this congruence
was accomplished (frequently by coercion) by adopting the policy of institutional
monolingualism, and imposing a single (or a dominant version of the) language in both
the national society and its political institutions, a position supported for instance by ]S
Mill.

However, the EU challenges this one polity-one language model by seeking to be a
multilingual democratic polity, with communication and power being mediated through
language services, and identity constructed through the recognition of diversity. In this it
offers a sharp point of contrast with International Organisations such as the Council of
Europe or the UN with their highly restrictive language regimes. The EU has established a
highly ambitious language regime which emphasises its claim to be much more than just
another international organisation. By including all member state languages as official
and working languages, the EU is laying a claim to legitimacy by making collective

decision-making accessible to all citizens on an equal footing.
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The challenge for the EU today is that this regime which worked well with a small number
of member states, with limited policy competencies, is now severely stretched. As the
number of official languages has increased, so have the practical and normative
challenges to this regime. The practice of political communication in the EU is
increasingly diverging from the ideal as set out in Council Regulation 1/58 due to the
difficulties and expense of accommodating so many language combinations. The
temptation to cut through this Gordian knot of linguistic complexity with the increased
use of a lingua franca such as English is clearly high, thus raising the question of whether
there is an insuperable tension between the desire for equality between languages,
fairness, respect for cultural diversity, and the avoidance of language disenfranchisement
on the one hand, and efficiency, cost-cutting, equality of opportunity for individuals (as
opposed to groups), and a desire to establish a communicatively unified public sphere on
the other. This part of our research aims to illustrate some of these tensions and to

discuss some of the possible solutions.

6. Justifying Enlargement (WP 4)

The purpose of WP 4 was to investigate how enlargement has been explained and
justified within the EU and in the applicant countries. The objectives were to generate
detailed knowledge of how the enlargement process is legitimized; to assess the extent
of attention given to principles of democracy and human rights in previous and current
enlargements of the EU; and to assess the evolution over time of the emphasis on rights

and democratic principles in EU enlargements.

Focusing on the two main research questions as to why the EU enlarges as well as why
the process of enlargement has emerged in the manner and time it has, the arguments
and reasons presented in order to justify this policy have been examined. The policy is
sought ‘explained’ by making intelligible the goals for which it is undertaken. The
potential of a *hidden agenda’ - that actors say something different from what they mean
- has been controlled for by comparing words and actions as well as by comparing what

is said over time, and in different institutional and political settings.

The main deliverable from this WP, in addition to several journal articles, policy memos,
working papers and reports, as well as lectures and conference presentations
(Deliverable No. 4), is the forthcoming edited volume, Questioning EU Enlargement:
Europe in search of identity (Deliverable No. 13). The book contains several of the
contributions to the workshop on ‘'Justifying Enlargement’, held in Avila in May 2004
(Deliverable No. 12). It presents the main findings from CIDEL's research on the

enlargement processes, as described in the below paragraphs.
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6.1. Questioning enlargement: the EU in search of identity

Can the enlargement processes help us to achieve a better understanding of the nature
of the EU? What kind of understanding of the EU do the enlargement processes speak to?
Do decisions to enlarge mainly suggest that the EU is a free market, focusing on potential
economic gains? Do they indicate that there is a sense of common European identity,
which guides the selection of candidates? Or is the focus primarily on securing respect for

democratic principles and human rights?

In order for an organization to find criteria for inclusion (as well as exclusion) of
members one would expect it to have, or to be forced to form, an idea of what its
fundamental purposes are. New applications for membership and prospects of
enlargement, inevitably raise questions such as who the Europeans are and what kind of
values characterize Europe. Deciding where Europe stops, or should stop, is a particular
challenge. What kinds of criteria are being used to determine this? Through an analysis
of such questions, the research under WP4 has sought to contribute to a better

understanding of the European political order: the EU qua polity.

Several possibilities arise in regard to the question of what kind of order is emerging in
Europe. The three ideal types are taken as a starting point, depicting the EU according to
integrationist modes - economic, cultural and political - and modes of rationality -
instrumental, contextual and communicative. To which of these ideal types do EU
enlargement speak? In order to assess this, CIDEL has asked two core questions. Firstly,
why has the EU - with the exception of the French veto of the British candidature in the
early 1960s - systematically decided in favour of enlargement? Given the costs and risks
of enlargement, why has the European Union not simply chosen to remain as it is? And
why have not individual member states, in particular those that expected to pay the
highest price for enlargement, used their power to veto this process? If, for example, we
consider that the EU is chiefly, as the first ideal type suggests, a problem-solving entity,
where membership is derived from its discernable benefits, we would, at least at first
sight, expect a veto from some of them. However, a much more detailed analysis is
required in order to investigate the extent to which this means that enlargement speaks

to the second or third ideal type of the EU.

The question is not only that of the basis on which the EU decides to enlarge; equally
important is how and in what way the decision to enlarge has been implemented. How
were the norms and rules of the European Union applied in the accession process? This is
the second question raised by CIDEL. As enlargement can be defined as a process

through which new members accept a set of common action norms, we have investigated
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to what extent the norms and rules, the criteria for enlargement, were applied in a
consistent and similar manner to all states. This question of consistency is relevant both
with regard to a potential differential treatment of the various applicant states and with
regard to a potential differentiation between requirements to the ‘old” EU-15 and to the

new member states.

6.2. Three conceptions of the EU

The conception of the EU as a problem-solving entity may be further specified as an
entity whose purpose would be to promote and protect the interests of the member
states. The EU is merely an international organization aimed at securing a free market.
In this conception, integration would be limited to, in fact dependent on, the member
states’ perception of a clear advantage of committing to collective (European) rather than
national solutions. Their right to veto further integrative steps or proposals would be

taken for granted.

A value-based community depicts a geographically delimited entity seeking to revitalise
traditions, mores and memories of whatever common European values and affiliations
there are. A sense of common identity, a we-feeling, would function as a basis for
integration. In such a polity, integration would not necessarily be limited to issues where
member states would expect concrete benefits. As the polity would rest on a feeling of
commonality this would facilitate expectations of solidarity across the borders of the
member states and allow for an uneven distribution amongst members of the cost and

benefits of integrative moves.

A third possibility is to conceive of the EU as a rights-based post-national union. The
polity would constitute an extension of the democratic constitutional state to the
European level. Hence, as in a value-based polity, it would have autonomous institutions
whose legitimacy would be derived not from the member states but directly from a
European demos. Contrary to the value-based polity, however, integration would not rest
on a feeling of cultural cohesion and common traditions, but on a set of legally
entrenched fundamental rights and democratic procedures. This would allow for cultural
pluralism and the collective will would be shaped through processes aimed at reaching a

common understanding across different identities as well as interests.

Cases range from the Greek accession twenty-five years ago, to the large scale 2004
enlargement, and the controversy over Turkish membership. The selection of cases was
made with the aim of making analytical or theoretical generalizations, where these cases
can tell us something about the utility of the approach chosen. In this regard we may not

have been able to make broad empirical generalizations based on these selected cases,
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however, we have been able to identify a central theme in the study of the EU, that is,
how it is governed by ideal factors and not only interest calculations, and ultimately to

draw some conclusions about the nature of the EU.
6.3. Value-based community or rights-based post-national union?

Normative arguments, the importance of respect for democratic principles and human
rights, played an important role in mobilising for enlargement even as early as during the
debate in the 1970s on Greece’s application for membership. In fact, the democratic
criterion for membership was first projected unto the European stage with the European
Parliament’s Birkelback report in response to Greece’s potential membership candidature
in the early 1960s.2 Until then, the explicit normative reference had been to ‘peace’,
whereas democracy had not been problematised. During enlargement to Greece, and
later to Spain and Portugal, its importance was fortified. According to Susannah Verney
(2006), once the issue of Greek accession had been turned into a question of democracy,
rejecting its membership for economic or administrative reasons would have meant a
major loss of Community credibility and legitimacy. With enlargement to Central and

Eaestern Europe it was made an explicit condition for opening membership negotiation.

The emphasis on universal principles is also evident in the Turkish reform process in the
context of enlargement. Describing developments in recent years as an unprecedented
‘political avalanche’ of democratisation, Gamze Avci (2006) has pointed to the EU as a
crucial catalyst. In her view the domestic changes in Turkey have been possible due to
the EU-related reform process, which has altered political bargaining positions, redefined
interests and allowed for difficult political decisions to be made. She links the acceptance
of reforms across party lines to the way in which they were justified — to their appeal to
universality. Reforms were justified with arguments based on the idea that they
represented the ‘right thing to do’ rather than on the basis of identity related arguments
of ‘who we are’ as Turks, or pragmatic considerations of what Turkey might gain from
enlargement. Although it may be argued that reforms were in the interest of the ruling
Justice and Development Party, the interests were ultimately generalisable, which,

according to Avci, explains their acceptance across party lines.

The EU is an entity that commits itself to the principles of modern constitutional
democracy yet what emerges in the analysis of the arguments in favour of enlargement

is that it does have something in addition to the commitment to these principles. This

2 Assemblée Parlementaire Européenne (1962). Documents de Séance. Rapport fait au nom de la commission
politique sur les aspects politiques et institutionnels de I’adhésion ou de I’association a la Communauté. 15
Janvier, Document 122.
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does not amount to a ‘thick’ collective identity of the kind that we often assume exists in
a nation state, or indeed that would fit with the conception of the EU as a value-based
community. There is scarce evidence of arguments pointing to a sense of ‘thick’
European collective identity reflecting, for example, religious, ethnic or linguistic
commonalities. However, the justifications for enlargement do point to a certain sense of
collective ‘us’ that encompasses the rest of Europe but not the rest of the world. There
seems to be ‘more’ to the EU than what is entailed not only in a ‘problem-solving’, but

also in a ‘rights-based’ conception.

This sense of distinctiveness emerges in references made by representatives of EU
institutions as well as member states. Referring to various aspects of Europe’s distant as
well as immediate past, they allude to a common European heritage. With regard to
enlargement to Central and Eastern Europe (CEE), the systematic references to the
‘artificial’ division of Europe imposed as a result of the Cold War are particularly striking.
Enlargement was repeatedly and consistently described as an opportunity to once and for
all overcome this ‘unnatural’ division. Further, the process was considered one of re-
uniting Europe, rather than ‘only’ uniting it. This is so even though it is debatable to what
extent and in what sense Europe was ‘united’ prior to the Cold War (see, e.g., Piedrafita
2006).

There are also systematic references to the importance of peace, security and stability in
the context of Eastern enlargement. Clearly, security arguments may be interpreted as
indicators of interest based rather than normative justifications of enlargement. However,
such arguments take the shape of concerns for the security of Europe as a whole, and
not for the security of particular states. Further, the desire for ‘security’ is linked to
‘peace’ and ‘stability’ and articulated as a common good that addresses the EU as a
whole. Hence: ‘The historic task of our generation will be to extend the existing zone of
stability to the rest of Europe. It will not be easy. But History will not forgive us if we
fail’.> These references to peace and security have a particular meaning in the European
context. In the same way as the arguments regarding the division of Europe, they are
implicitly, or sometimes explicitly, linked to a collective experience of intra-European
conflict and war. Thus, it is a matter of Europe being threatened by itself, and of Europe
overcoming its own past, rather than of Europe being threatened by actors or factors

outside of itself.

At the level of individual member states a particular ‘national flavour’ is added to the

arguments referred to above. With regard to France, for example, in addition to the

® Niels Helvig Petersen, Speech at the Institute of European Affairs, Dublin, 28 October 1994,
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emphasis on the historic dimensions to enlargement, there is a strong accent on the
need to live up to the commitments made in the treaties (REF). Furthermore, a core
characteristic of the French position was the emphasis on ‘political Europe’ as opposed to
a mere common European market or free trade area (Sjursen and Romsloe 2006). The
intrinsic value of the EU is linked to this ‘political Europe’, which gives it its
distinctiveness. Hence, French policy-makers spoke not only of a duty to enlarge but a
duty to ensure that the enlarged Europe - for the good of all - remain a political Europe.
As to German policy-makers, they added to the overall argument of the importance of
reuniting Europe with an emphasis on multilateralism and the need for reconciliation
(Zaborowski 2006). Furthermore, while recognising the need to enlarge to the entire
group of CEEC, member states appear to have had particular attachments to some of the
applicant states. This may be linked to a stronger sense of commonality with regard to
these states. Denmark, for example, was concerned that the Baltic States were treated
on an equal footing with the CEE applicants. This may best be understood as due to a
particular sense of solidarity with these states (Riddervold and Sjursen 2006). Likewise,
with regard to France, value based arguments in favour of Romania’s entry into the

Union were often present.
6.4. Enlargement and the future of integration

Enlargement may be seen not only as a process that reinforces the applicants’ European
nature but also the Union’s own ‘Europeanness’. The prospects of enlargement have been
an important factor in shaping the idea of what the Community, and later the Union, is or
should be. They have been important in the process of constructing a ‘common Europe’.
The justifications of enlargement to CEE suggest that the EU is a polity built on a
negation rather than a celebration of its past experiences. The examples of Turkey and
Greece are reminders that its parallel commitment to universal principles is an integral
part of its identity. This universalistic self-understanding leads to a constant need to

reassess and redefine the particularistic elements as new members enter the Union.

Yet, how far can the collective (European) self-understanding be reconfigured and
redefined and remain ‘“particular’ to Europe? And is this sense of Europeanness that has
mobilised the EU and the governments of its member states to commit to costly
enlargements, strong enough to mobilise for even further enlargements? Finally, the
arguments and reasons referred to in this article are those of governmental elites. Will
arguments in favour of enlargement be even more strongly questioned by public opinion

in the next round?
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The success of EU enlargement is linked precisely democratic transition. Therein lies also
a risk. It remains to be seen if the particular blend of universal principles and European
particularities that are found in the justifications for enlargement are robust enough to
withstand further expansions. The pull of these principles may however ultimately be
stronger than its particularistic elements. The moral appeal of the universalist dimension
makes it difficult to draw a line where enlargement should stop. Universalist, moral,
principles by definition do not contain any elements allowing the EU to distinguish
between different applicants for membership, beyond their respect, or lack of such, for

basic rights. They give no guidance in terms of drawing borders.

If this is so, the EU will, in the very long run will be faced with a situation where its
potential for commanding loyalty or establishing the kind of solidarity that is necessary in
order to provide a basis for collective action, may disappear. In order to solve this
challenge the debate on borders would need to be uplifted to the global level, in which,
according to a cosmopolitan logic, borders would be drawn based on the ability of other
regional entities to function properly, and with the aim of avoiding a system of

domination of one single (regional) entity.
7. The EU’s Foreign and Security Policy (WP 5)

The objectives of WP5 were to: generate detailed knowledge of how the building of the
common European foreign, security and defence policy is legitimized; assess the extent
of attention given to principles of democracy and human rights in the EU’s foreign,
security and defence policy; clarify the potential differences between foreign policy as we

traditionally understand it, and the foreign policy of a rights-based post-national union.

CIDEL has undertaken to meet these objectives by comparing the reasons for building a
common external policy encompassing security and defence and the reasons for
undertaking selected policy-initiatives. The methodology employed has been ‘explanation
through interpretation’ in the Weberian sense. CIDEL has done this through trying to
‘explain’ external policy by making intelligible the goals for which it is undertaken. The
credibility of such findings might be questioned on the grounds that there is often a gap
between what policy-makers say and what they actually mean. This risk has been
controlled for by comparing what is said with what is actually done, as well as by
comparison of different actors’ arguments in different contexts and at different times.
The project has fostered insights into the relationship among democratic principles,
human rights and security policy on a European scale, and improved knowledge of the

role of the EU as a forum for collective action in security and defence.
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Main deliverables have been, in addition to Deliverable No. 4, which comprises a number
of articles, working papers etc.: The workshop on ‘Security and conflict resolution in
post-national Europe: the question of legitimisation’ held in Oslo in October 2004
(Deliverable No. 14); and the Special Issue of the Journal of European Public Policy,
‘What kind of power? European foreign policy in perspective’, edited by Helene Sjursen,
(Deliverable No. 14).

Some of the main findings of CIDEL under WP5 are described in the below paragraphs.

7.1. What kind of foreign policy?

The hypothesis that the EU is an emerging rights-based post-national union implies that
international relations between the EU’s member states have been ‘domesticated’ in the
sense that military force is not a policy-instrument in relations within the EU. This raises
the question of the EU’s own, as well as its member states’, relations with third countries.
To what extent is such an effort to ‘domesticate’ relations between member states also
reflected in relations with third countries? Or to put it differently, to what extent and in
what ways might the foreign and security policy of a rights-based post-national union

differ from foreign and security policy as we traditionally understand it?

It is increasingly argued that there is something particular about European security
policy, but the agreement about its novelty might mask different understandings about
exactly what it means and about what has changed. It might also mask implicit
normative claims about the advantages of such changes. What, if anything, is new in
European security and, most importantly in this chapter, how can we theoretically

account for these (potential) changes?

There is a general consensus that traditional state-centric approaches to the study of
security and defence are inadequate if we are to understand the changes to European
security. Alternative understandings of security in international relations have gained
ground and contend that security is linked to something other than, or something in
addition to, military force. Building on this idea that the security concept should be
‘enlarged’, concepts such as ‘comprehensive security’, ‘human security’,
‘desecuritization’, ‘soft power’ and ‘soft security’ flourish in studies of both European and
international security. However, do these concepts satisfactorily capture and provide an
understanding of the central features of the changes to European security? And do they

always entail the same understanding of what has actually changed?

Based on a communicative perspective, CIDEL has argued: first, that one can observe a

change in the referent object of security away from an exclusive focus on state
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sovereignty towards a focus on the rights of the individual citizen; second, that there
may be a change in the understanding and practice of the best means towards achieving
security. Here, the change is away from military balances of power towards collective

institutions and legally binding agreements applicable to all states in an equal manner.
7.2. Changes to European foreign policy

There has been a significant change in the understanding of what constitutes central
threats to European security. Since the end of the Cold War there has been a move away
from the almost exclusive focus on military threats from territorial states towards a focus
on a number of highly diverse issues. These range from social and economic inequalities
to terrorism, the spread of weapons of mass destruction, ethnic conflict, international
crime or even migration. Such issues are now often defined as security issues of equal

importance to military issues.

The changes to the understanding of what constitute central threats to security are not
‘exclusive’ to Europe. They represent a general trend in the international system,
although the emphasis on the different types of threat varies. The Petersberg declaration
(1992) of the West European Union (WEU), later incorporated in the European Union’s
(EU) definition of its responsibilities in security and defence, is a further example of how
the ‘new’ security agenda is reflected in the formulation of security policy in Europe. The
declaration points to ‘soft security’ as an important security task in addition to military
matters. ‘Soft security’ is defined in terms of social and economic inequality,
environmental risks and crime. These are identified as the ‘new’ security issues that the

European Union and its member states face in the post-Cold War world (WEU 1992).

Another trend that indicates a need for an additional theoretical approach is related to
the conception of how to handle security threats and challenges. Here there has been a
move away from military alliances and the search for balances of military force and
towards institutionalization and legally binding agreements. European security is now
increasingly sought through multilateral institutions. We can observe an increasing
institutionalization of relations between European states and a European order is no
longer guaranteed (if it ever was) by a balance of power between military forces.
Increasingly, European states are bound together by legal agreements that constrain and

condition policy choices.

Inside the EU this trend is even stronger as member states have long since moved from
a balance of power to ‘cooperative security’ with regard to problems arising. The EU has
successfully domesticated security within the Union in the sense that it is extremely

unlikely that member states would use military force to resolve disputes with fellow
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members. What characterizes the European situation is the high degree of
institutionalization at the supranational level. Here states have moved further than most
states elsewhere in terms of establishing international institutions that are based on a
commitment to common rules and norms. What is more, within its field of competence,

community law is supreme.

As an implication of the first two trends, a third trend would be a change in the standards
for conflict resolution. By this is meant that the position of the individual as a rights
holder within international law has been strengthened, and there is no longer an
exclusive focus on the sovereign state. Traditionally, international law was not seen as an
instrument that should protect individuals from abuses of power but as an instrument
that would guarantee the sovereign control of the state over a specific territory. As a
result, inter alia, of the EU’s Charter of Fundamental Rights and the European Convention
on Human Rights, there are now agents outside the nation state that can sanction
illegitimate abuses of power and to whom citizens can appeal if national decisions seem
unacceptable (Menéndez 2002). Hence human rights are not merely moral categories,
but are also becoming positive legal rights with the capacity to be reinforced in Europe.
European states today are expected to respect human rights and basic civil and political
rights (Zdrn 2000). In other words, when we ask ‘security for whom’ the answer is no
longer self-evidently the state. What is developing in Europe is something ‘more’ or
qualitatively different from a situation of interdependence as described in much of the
literature on international relations. Increasingly, it is also argued that this implies that
the EU will be, and is, faithful to these norms in its external action (Manners 2002:

Rosencrance 1998).
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7.3. A twofold change in European security?

Based on a communicative perspective we have worked out the theoretical possibility of
a twofold change in European security: firstly, a change in the referent object of security,
away from an exclusive focus on state sovereignty and towards a focus on the rights of
the individual citizen. Secondly, a change in the understanding and practice of the best

means to achieve security.

Studies of the integration process in the European Union increasingly suggest that
analyses might benefit from the insights provided by the theory of communicative action.
Hence, the argument here corresponds to a broader trend in European studies, but takes
the analysis a step further by suggesting that it would make sense to talk about
deliberation and actors seeking agreement through arguments also in the issue area of
European security. Increasingly, EU member states are linked together in a network of
‘domesticated’ relations. A growing number of policy fields are coordinated at the central
level in Brussels. Even though there is no clear centre of authority above the member
states, it is evident that the EU represents a radical (peaceful) challenge to our
traditional understanding of international relations. Consequently, one should expect that
European integration also has affected the conditions under which security policy is

made, as well as the meaning of security in Europe.

The value added of this approach to the study of European security is twofold: firstly, it
allows for a better theoretical account for the (potential) existence and binding force of
norms in European security; secondly it helps us understand how a (potential) change in

norms comes about in a rational way.

Whereas the ‘widening’ literature on security often highlights the importance of norms,
the validity of norms is undertheorized in this literature and this is where the
communicative perspective is important. According to the communicative approach
norms are held to be autonomous sources of motivation owing their validity to their
impartial justification. It is through a communicative process in which norms are
rationally assessed that their relevance and binding character are established.
Furthermore, the emphasis on a communicative process also allows for a change in
norms, as these are rationally assessed rather than considered ‘given’ for example as
part of a particular cultural identity. The understanding of what is considered to be the
relevant and appropriate norm may change through a communicative process. Hence it
becomes possible to theoretically account for the above hypotheses in a better way than
if one relies only on concepts such as ‘comprehensive security’, *human security’ or ‘soft

security’.
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CIDEL’s analytical tools, in turn, might also allow us to look at the history of European
security through different lenses. The idea that security and defence issues should be
dealt with through common institutions was certainly present before the end of the Cold
War and found expression in concepts such as ‘common security’ and processes such as
the Conference for Security and Co-operation in Europe (now OSCE). Likewise, the
strengthening of human rights has been part of the activities of the Council of Europe
since the early 1960s. Hence, the analytical tools highlighted in this chapter might allow
us to investigate more systematically such historical developments in European

international relations.

In the past decade the view of the European Union (EU) as a relevant and important
international actor has gained increasing acceptance. The EU is the world’s largest
trading power as well as a major donor of humanitarian assistance and development aid.
This, together with the fact that it is gradually building capabilities in security and
defence does indeed make it difficult to neglect the EU’s international role. Consequently,
whereas much attention was traditionally paid to the question of whether or not there is
such a thing as a European foreign policy (Bull 1982; Hoffmann 2000), analysis now
tends to ask what characterises this European foreign policy. In this context, a number of
authors have stressed the ‘particularity’ of the EU. In developing their argument, they
often build on Francois Duchéne’s (1972) conception of the European Union as a ‘civilian’
power. According to Duchéne, the particularity of the EU’s international role is linked to
the ‘nature’ of the polity itself. In his view, the EU’s strength and novelty as an
international actor is based on its ability to extend its own model of ensuring stability and
security through economic and political rather than military means. A number of authors
have picked up on this idea and developed it further. What they have in common is an
interest in a putative normative dimension to the EU’s foreign and security policy
(Rosencrance 1998; Whitman 1998; Stavridis 2001; Manners 2002; Smith 2000;
Delcourt 2003; Aggestam 2004; Diez 2004; Lightfoot and Burchell 2005)

7.4. What kind of order?

A number of authors have stressed the ‘particularity’ of the European foreign policy The
argument in this literature tends to be that the EU is distinguished from other actors
because it is not only a civilian power (in the sense that it does not have military
instruments at its disposal) but (also) a normative, civilising or ethical power within the

international system.

The conception of the EU as a ‘normative’, ‘ethical’ and particularly a ‘civilising’, power is

contested - not the least because this conception is very similar to that used by EU
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officials when describing the EU’s international role. This leaves researchers vulnerable to
the charge of being unable to distinguish between their own sympathy for the European
project and their academic role as critical analysts. In order to assess if such
conceptualizations of the EU are simply co-optations of the agenda of those in power, it is
important to investigate whether these claims fit with the empirical record or are merely
based on anecdotal evidence. More fundamentally, however, analyses should contribute
to a better grasp of the nature of the EU’s external policies as well as the ‘nature of the
beast’ itself (Risse-Kappen 1996).

In order to contribute to such an endeavour, CIDEL has sought to address the following
questions: what would be the criteria for identifying a ‘normative/civilian/civilising’
power; how can we theoretically account for the putative existence of the EU as such a
power; does the argument that the EU is a ‘normative/civilian/civilising’ power hold up to
systematic empirical investigation? These questions are central to the edited volume in
WP5, Deliverable No. 14.

It is even more pertinent to ask such questions against the backdrop of recent
developments in European security and defence. These are not only relevant with regard
to the development of EU military capabilities. It is also important to ask if the EU is, or
has been, a ‘normative’ power in other fields. Examples include international trade,
issues of global economic justice, the environment and the EU stance when defending the
interests of its agricultural producers. However, the prospect of military power
dramatizes the question. It also raises the issue of the extent to which the putative
particularity of EU foreign policy is linked to the instruments at its disposal or is due to
other factors as well. For example, the establishment of military capabilities is often seen
as signaling the EU developing towards a state-like entity and as a result, possibly losing
some of the particularities that are assumed to make it a ‘normative’ power. Recent
developments raise questions about whether the EU can be considered a ‘normative’ or

‘civilising’ power.

Foreign policy makers face normative dilemmas every day. Thus, it is a paradox that
most of the theorizing about foreign policy is focused on tools that from the very outset
of the analysis exclude the possibility that normative considerations have influenced
decisions and processes. It is not at all clear that the need for parsimony or simplicity is
a satisfactory reason for doing so. When it comes to claims about the EU as a
‘'normative’, ‘civilian’ or ‘civilising’ power, it would seem that the very nature of the
argument calls for theories that take the normative dimension in international affairs and
foreign policy seriously. This is so even if one doubts from the outset the reality as well

as the validity of norms. If we do not have a conceptual apparatus that allows us to at
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least theoretically account for their possible relevance, such doubts will simply turn into

self-fulfilling prophecies.

Under WP5, Ian Manners (2006) has re-stated his argument about the EU as a
‘normative’ power and discussed its continued relevance against the backdrop of
developments in security and defence, still sceptical about the EU’s ability to remain a
‘normative power’, due to the increasing militarization of its external policies. Similarly,
Wolfgang Wagner (2006) has considered that the Europeanisation of defence policy
weakens the prospects for ‘civilian power’ Europe. Identifying Parliamentary control as an
important element of a civilian power, he showed that little room is left for Parliamentary
deliberation as defence policy is increasingly made at the transnational and supranational
level. Adrian Hyde-Price (2006) has considered that ‘normative’ or ‘civilian’ power are not
viable ways to conceptualise the Union, instead, he argued, the evolving international
role of the EU can best be understood by utilising a structuralist approach rooted in
neorealist theory. From this perspective, he claims, it becomes clear that the EU acts as

a collective hegemon, shaping its external milieu by utilising both hard and soft power.

Helene Sjursen (2006) has argued that the existing literature lacks the necessary criteria
and assessment standards to qualify or substantiate the claims that the EU is a
‘normative’ or ‘civilian’ power. Following thus she has suggested that the main issue is to
find a criterion for what might be legitimate action in the international system (for both
military and non-military action). In line with this, Erik O. Eriksen (2006) has arguesdfor
an analytical approach that does not rule out the development of a form of ‘civilian’
power as a logical possibility when analysing the EU’s foreign policy. Further he has
suggestsed a cosmopolitan order, defined as one where actors subject their actions to
the constraints of a higher ranking law, as a normative standard for assessing such
dimensions. Jennifer Mitzen (2006) has turned her attention to the Union’s internal
dynamics and the way in which they may contribute to sustain its ‘civilian’ identity. She
has suggested that the publicity and deliberation inherent in the routines of inter-state
interaction within the CFSP has helped stabilize healthy security relations both among EU
member states and in Europe’s external relations, thus strengthening the EU’s role as a

normative power.
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8. Taxation and Social Policy (WP 6)
Workpackage 6 aimed at answering six main questions, namely:

e Which are the cases for welfare across the European nation-states? Are the
entitlements based on residence or nationality? Is there a major divergence in the

‘social risks’ (unemployment, age, sickness) protected by European welfare states?

e What forms of regulation and co-ordination are emerging in the field of welfare and
tax policy and how do they affect the way of argumentation and behaviour of the

actors involved?

e What are the basic logics behind the voluntary process of convergence in
employment, social and tax policy? What is the relative significance of functional,
value-based and rights-based (justice) modes of justification and how can this be

explained?

e What is the actual empirical corroboration of the (optimistic) view that soft-law co-
ordination (i.e. the open method of coordination) may provide a strategy of social
and tax policy making at the European level, avoiding the inertia of the formal

structures of legal competencies between nation states and European institutions?

e Can a European welfare and employment policy obtain legitimacy without
proceeding to a formal institutionalisation of social rights at Community level, and
the development of European distributive welfare programs? To what extent can
lessons be drawn from the manner in which the comprehensive and interventionist
state power of the nation-welfare-state managed to enjoy such unprecedented

levels of legitimacy and popular allegiance?

e Which are the likely budgetary implications of the development of a European social
policy? Would there be a need for granting the European Communities the power to

tax? Which should be the tax bases and rates assigned to the Union?

The first three questions focused on the European context of the evolution of national
welfare states, while the following two questions concerned the development of social
policy at the European level, and the last one considered the interrelation between tax

and social policy.
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8.1. Reorientation of research objectives

During the first year of the project, and especially in view of the opening workshop in
Florence, in which the general theoretical framework of CIDEL was elaborated, it was
found necessary to reorient the research focus of the workpackage. In particular, it was
found that it was necessary to ensure the proper contextualisation of the description,

reconstruction and assessment of European social policy put forward in WP6.

First, theoretical coherence with the rest of the project required reconnecting the
description and the assessment of the social dimensions of the European Union with the
conceptions of what the European Union is, of what the process of integration leads to.
The three basic paradigms of the Union spelt out in WP1 (a problem-solving organisation,
a state in the making or a rights-based community) imply three rather different
conceptualisations of European social policy, of the aims and goals of social policy making
at the European level. Such implications should be worked out and rendered explicit. This
furthermore allows the research conducted under this workpackage to contribute

inductively to the findings in WP1.

Second, it was found necessary to further strengthen the link between distributive and
redistributive social policy (labour standards, industrial relations, welfare laws) with
budgetary and tax policies, which render possible to pay for social policies. This called for
(1) the reconstruction of the present taxing powers of the European Union, and (2) the

analysis of the ‘social policy’ rationales for expanding or restraining such powers.

Third, the overall concern of the project with the legitimacy basis of the European Union
required considering the extent to which the shape of European social policy is related to
the shape of the law-making processes through which the democratic will of European
citizens is said to be expressed. This implied analysing the democratic roots of European
social policy, and more specifically, questioning whether the underdevelopment of
European social policy does not result from the democratic shortcomings of European

law-making.

This implied reformulating the basic research questions of the project. While the
substantive concerns remain unaltered, it was found convenient to shift the emphasis,
and to integrate the ‘European dimension’ more explicitly. This resulted in streamlined

research questions:
e How are Union policies affecting social and democratic states?

e Are all national social states equally affected by European decisions? Can the

European social model be reaffirmed?
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e Can social objectives be achieved in the present institutional and macro-economic

setting?

e Which budgetary and tax policy is required for the reaffirmation of the European

social model?

e Which are the proper means to establish a European social policy? Harmonised
laws? The open method of coordination? European social dialogue? Fundamental

rights standards?
e Can constitutional principles foster social protection?
8.2. European social policy

The description and the assessment of European social policy Union in accordance with
the three theoretical conceptions of what the EU is, developed in WP1, were undertaken
in several steps. The first attempt resulted in the theoretical framework of the chapter
‘The Purse of the Polity’ (Menéndez 2005a), where three conceptions of European taxing
powers were discussed. A second and more comprehensive attempt can be found in the
framing paper circulated in preparation of the Stockholm workshop (Menéndez 2005b), in
which the implications of each of the three conceptions were studied in both social and
tax policy domains. Finally, the opening chapter of the forthcoming edited book
(Menéndez 2007) will further consider the interlinks between the three conceptions in

each policy domain.

The application of the general theoretical framework to the specific policy domain of WP6
has contributed to the theoretical coherence of the contributions both to the workshop
and to the edited book. It further provides case studies which allow testing the basic
conclusions of WP1. In particular, it has been found that the European Union seems to
have transcended the problem-solving paradigm also in social and tax policy, and that
there are some indications of a transition towards a right-based paradigm. However, this
is not true in all concrete domains (e.g. it is not the case on what concerns employment
policy) and there is not firm or unidirectional pattern: There is evidence of a transition
towards a rights-based conception in corporate income taxation, but there are also some

reverse trends to be accounted for.
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8.3. Linking social and tax policies

The link between social and tax policies was researched in two steps. First, the present
taxing powers of the European Union were described and analysed. This entailed
developing a theoretical framework capable of capturing the different dimensions of tax
power in a multi-level political community (Menéndez 2005a). This was done by means of
distinguishing three dimensions of the power to tax: the setting of constitutional tax
standards, the definition of tax figures, and the actual collection of taxes. This resulted in
revealing the depth and breadth of the taxing powers of the Union, and provided a
theoretical basis for the (until then) undertheorised intuition that weak collecting tax
powers were however deeply affecting the national power to design tax figures, and
consequently, was constraining the room of manoeuvre in designing the means of
financing social policy. Second, the rationales for reinforcing the power to tax of the
European Union were systematically considered, and in particular, an attempt was made
to figure out which taxing powers will be required by a more explicit social policy at the
European level. This was basically reflected in ‘Taxing Europe’ (Menéndez 2005c) where
two cases for granting further legislative and collecting tax powers to the Union was

analyzed.
8.4. Linking social and tax policies

Finally, the extent to which the present shape of European social policy could be
explained by reference to the structure of European law-making processes was
considered. This established a clear link between the concerns of WP3 on constitution-
making and WP6. It was found that there is a double and structural democratic deficit in
social policy-making. At the European level, the division of labour between majoritarian
and unanimous law-making procedures creates a structural bias against distributive and
redistributive measures, and in favour of market-making ones; while at the national
level, the jurisprudential development of the economic freedoms has shifted the
argumentative burden against distributive and redistributive measures. This was first
spelt out in the article ‘Between Laeken and the Deep Blue Sea’ (Menéndez 2005d) and
will be now further developed in chapter 10 of A Social and Democratic Europe
(Deliverable No. 16).
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8.5. A social and Democratic Europe: The Book Project (Deliverable No.
16)

All the Member States of the European Union claim to be welfare states. This entails the
fostering of a socio-economic structure characterised by public insurance against certain
personal and economic risks, and a high degree of public provision of goods and services
necessary to ensure the preconditions of individual autonomy. Welfare states are
consequently characterised by a tax system which not only collects between one third
and half the national income, but also aims at doing so in ways which reduce economic

inequality, thus doubly contributing to social objectives.

The establishment of the European Communities played a key role in ensuring the
conditions under which the social ambitions of European nation-states were transformed
into institutional realities. European integration was the main instrumental cause of the
achievement of peace and economic growth in the postwar period, thus ensuring the
conditions for the maturing of European welfare states. Still, the very idea of a ‘social
European Union’ remains at best a rather incomplete ambition, in a good deal of cases
the expression of a failure, and at worst denotes what is impossible to achieve. While
some Union policies might be contributing to a more complete realisation of the goals
and aspirations of welfare states (i.e. enlarging social protection to non-nationals, or
fostering sex equality), it is hard to deny that some policies (or non-policies) of the Union
are among the causes of the crisis of national welfare states.The principle of non-
discrimination on the basis of nationality, which has been instrumental to major social
achievements (such as the computation of social security contributions made in other
Member States when calculating the amount of old-age pensions at retirement), has
been interpreted in ways which actually undermine the effectiveness of national social
and tax laws; this is the case when the principle is said to extend to corporations making

use of the freedom of establishment to escape demanding national labour and tax laws.

The book A Social and Democratic Europe aims at exploring the ambivalent and
paradoxical relation between European integration and national social states. It does so
by means of a triple reconnection. First, it aims at reconnecting the analysis and
assessment of the social dimensions of the European Union with the conceptions of what
the European Union is, of what the process of integration leads to. The three basic
conceptions of the Union (a problem-solving organisation, a state in the making or a
rights-based community) imply three rather different conceptualisations of European
social policy, of the aims and goals of social policy making at the European level. Second,
it aims at reconnecting the most obvious sides of social policy (labour standards,

industrial relations, welfare laws) with budgetary and tax policies, which rendered
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possible to pay for social policies. Third, it aims at reconnecting social policy with
democratic decision-making, which will allow us to consider to which extent the lack of a
European social dimension results from the lack of institutionalisation of law-making

processes through which the democratic will of European citizens could be expressed.

The book is divided in five sections.

The first section spells out the theoretical framework common to all contributions.
Agustin José Menéndez describes the three conceptions of the European Union and
applies them to social and tax policy, it reconstructs the basic phases of European social
policy-making and it sets the research questions of the book (which correspond to the

reformulated research questions of the WP after year 1)

The second section describes and assesses the impact that European policies have on
public insurance against personal and economic risks and on the provision of public
services.Anne Gray claims that European social policy basically corresponds to the
characterisation of the Union as a mere problem-solving organisation, in which social
goals have been undermined by neoliberal economic policies whose effect is to favour
‘capital-oriented flexibility’ as a regulation model. She claims that there is a need for
different macro-economic management and a radical re-writing of the European treaties
to secure a more trade-union friendly environment and a commitment to service planning
for social need rather than for profit-making growth. Kare Hagen offers a rather
different assessment; he characterises European Union policy as reflecting the
inconvenience of turning the European Union into a state. Member states have come to
regard the combination of supranational market regimes and national social policy
competences as a desirable matrix of competences in the European political space. The
non-binding soft character of EU social policy should neither be regarded as a threat to
territorially defined welfare states nor should it be dismissed as insignificant. It provides
for the Member States an important arena for addressing concerns they have in common,
not as EU-members, but as national, democratic nation-welfare states. Vigcenc Navarro
shows the empirical limits of the advocacy of a problem-solving European social policy.
He argues that the (usual) choice of the United States as role model for European
economic policy is based on a selective description of US economic policy. The US is said
to be an example of economic efficiency achieved by tolerating high levels of social
inequality; this is said to entail that the best European policy will be the dismantling of
national welfare states to increase competitiveness. This misses the fact that the US
federal government has a much bigger and deeper control over resources, and that it

actively manages the economy.
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The third section considers the financial aspects of social policy.Stefan Collignon
maps the three classical functions of public finance (allocation, stabilisation and
redistribution) into the three conceptions of a European social Union. He observes that
fiscal policy remains under the authority of national governments, while monetary policy
is in the hands of the European Central Bank in Euroland. This arrangement is not only
the source of suboptimal macroeconomic results, but is also part and parcel of the
democratic deficit of the Union. In both accounts such state of affairs is detrimental to
the affirmation of a social Europe. Only by means of transcending the problem-solving
conception of the Union can we achieve both democratic legitimacy and economic
efficiency. Carlos Closa and Violeta Ruiz reconstruct the European experience with a
procedural review of national budgetary policies (the Growth and Stability Pact) and
assess the extent to which the pact has influenced the development of social policy at the
national and the European level. Agustin José Menéndez describes the (failed)
attempts at harmonising and/or coordinating national corporate income taxes, which
have resulted in the limitation of Union action to (fragmentary and incomplete) problem-
solving. He finds that the jurisprudence of the ECJ which has given bite to the principle of
non discrimination on the basis of nationality in the area of corporate income taxation
has revealed the perils of the present mismatch between European markets and national
taxes. There is a risk of the slow implosion of national tax systems case by case, so to
say. This creates an enormeous pressure to the Europeanisation of corporate income
taxation, which would contribute to the creation of conditions for the furthering of social

ambitions at the European and/or national levels.

The fourth section considers the means through which social protection could be
effectively Europeanized. The Open Method of Coordination has been hailed as a
pathbreaking innovation which held the promise of bringing social Europe closer to
realisation. In this chapter, we consider the structural reasons why the soft law approach
is structurally unsuited for such a purpose. Brian Bercusson reconstructs the two
decades of experimentation with the European social dialogue. He spells out not only the
reasons why it has failed to succeed, but also the preconditions for its success. Florian
Rodl considers fundamental rights as a means for realising social objectives, and very
particularly, explores the role to be played by collective social rights. Agustin José
Menéndez considers why harmonisation has come to be seen as inadequate in social
matters, and claims that there is a democratic deficit structurally embedded in the

division of law-making procedures enshrined in the Treaties.

The fifth section analyses the constitutional dimension of European social policy.
Christian Joerges reconstructs the relationship between market integration and social

protection, paying special attention to ordoliberalism, and providing an interpretation of
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the constitutional implications of the Treaty of Maastricht and of the eventual writing of a

European constitution.
The sixth section holds the conclusion.

Box 1. A social and Democratic Europe, Table of contents

I. Introduction

1. Which social and tax policy for which European Union? Agustin José

Menéndez

II. A Social and Democratic Union?

2. The European Social Model in the face of globalisation Anne Gray
3. EU soft law social policy Kare Hagen

4. Is the US real a role model? The economic viability of social Europe

Vicenc Navarro
ITI. A social power of the purse?
5. European fiscal policy Stephan Collignon

6. Which growth and stability pact for which Social Europe? Carlos Closa

and Violeta Ruiz

7. Tax powers to further social Europe: The Europeanisation of

Corporate Tax Law Agustin José Menéndez
IV. Building European social laws

8. The Open Method of Coordination? Why it will not work [Under

negotiations]

9. Social Dialogue? What can we learn of two decades of experience

Brian Bercusson

10. Harmonisation? The structural democratic deficit of European law-

making Agustin José Menéndez

11. Fundamental Rights? Individual autonomy and collective social rights

Florian Rodl
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V. Constitutionalising Social Europe?

12. What is left of the European Economic Constitution? Christian

Joerges

Conclusion

8.6. Findings

The main reason why European integration threatens to undermine the economic and

social basis of national social states is the fact of a double democratic deficit.

At the European level, there is an imbalance between (1) the majoritarian law-making
processes applicable when single market legislation is to be approved, where not only the
European Parliament shares the final legislative world, but where national governments
no longer can exercise an individual veto and (2) the unanimous law-making process
applicable when tax and most social legislation are to be approved, where the European
Parliament is merely heard, and there are as many veto points as national governments.
This creates a structural democratic deficit, as it is conceivable that tax or social
measures which would be favoured by a wide majority of Europeans do not have a single
chance of being passed; similarly, it creates policy imbalances, as it prevents the
adoption of market-correcting measures by the same majority which approves market-
making measures. This explains why it was possible to approve a Directive reinterpreting
the contours of the free movement of capital in 1988, but the measures aimed at
preventing that such freedom resulted in tax evasion were only (partially) adopted in
2003.

At the national level, the breadth and scope of the economic freedoms enshrined in the
Treaties have cast the shadow of European unconstitutionality over (potentially) all
national legal norms. The unlimited horizontal effect of the economic freedoms shifts the
argumentative burden against legislative measures aimed at consolidating the basis of

social policy.

If we decouple the power to tax in its three main components (namely, the constitutional
power to define the principles which structure the tax system, the legislative power to
define taxes, and the power to collect taxes) we realise that the power to tax of the
European Union is far wider than is usually assumed. The constitutional principles of
Union law determine the constitutionality of all national tax laws, while Union laws affect

more close to fifty per cent of the tax base of the Member States. The power of the Union
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is only weak on what concerns the collection of taxes, as European taxes only amount to

less than 2% of the total amount of taxes collected in the Member States.

The tax powers of the Union reflect the move of the Union towards a rights-based polity.
There are clear indications that the problem-solving paradigm is not enough, and
increasingly will not be so, to explain and ground the powers to tax in the hands of the
Union. This is because: (1) the assignment of tax powers to the Union, and its actual
exercise, is increasingly justified by reference to conceptions of tax and economic justice;
(2) even in those cases in which the assignment of new taxing powers is justified by
reference to functional purposes, the solutions proposed imply a transcendence of a pure
problem-solving paradigm, as they entail a political spillover; (3) the affirmation of the
principle of social and economic cohesion as part and parcel of European constitutional
law might trigger a recharacterization of the purpose of EU taxing powers; (4) the
regulation of EU taxing powers by an increasingly constitutionalized Union legal order
points to a sense of solidarity and commitment which transcends the mutual-gain basis

of a problem-solving conception.

The democratic principle requires that public expenditure is matched by taxation,
because this ensures the accountability of spending authorities to the democratic
representatives of citizens. No expenditure without taxation calls in the European context
to the establishment of genuine European taxes to finance the present level of

expenditure contained in the European budget.

The actual transformations implicit in the establishment of the social market have lead to
the factual transcendence of national communities of risk on which national welfare
states were institutionalised and developed. The consolidation of a European community
of economic risk calls for a wider European power to tax which can uphold the

Europeanisation of programs of social insurance.

In their contribution to CIDEL, Kerstin Jacobsson and Asa Vifell (2005) has examined the
Open Method of Coordination, and found that this is a form of soft governance which has
allowed for expansion of cooperation into new - and sensitive - policy fields. The authors
also claim that the OMC has contributed to agreement-formation and thus the consensual
underpinning necessary for the EU to develop as a legitimate polity in its own right. While
it would be premature to speak of a post-national perspective being developed, the OMC

has fostered an Europeanization of outlooks and perspectives in the new areas.

The power to tax is one major indicator of a state-like polity, but the EU has very limited
legislative tax competences. However, on the basis of a proper unpacking of the Treaty

provisions, seeing that it both has to do with ‘ordinary’ and constitutional politics,
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findings show that the legislative power to tax is shared between the Union and the
member states. The EU has power to tax, although limited, and has obtained a tax base
of its own. In order to establish what this tells us concerning the political nature of the
Union three models of a taxing EU have been tested. There are clear indications that the
problem-solving conception of the Union is insufficient to explain the powers to tax in the
hands of the EU, and a dynamic reconstruction of its constitutional and legislative tax
powers indicates that the Union is moving towards a rights-based polity. The analysis of
the actual powers of the Union with regard to taxation has contributed to a better

understanding of the conditions for institution-building at the European level.
9. EU and Post-National Integration (WP 7)

This final workpackage took up the thread of WP 1 on the conception of post-national
integration, supported by the empirical findings from the research undertaken across
policy fields. The objectives of WP2 were to: contribute to a theoretically informed and
empirically based conception of post-national integration; synthesise the findings of the
project from all the workpackages; and to contribute to an enhanced notion and

understanding of the EU as polity.

One of the main deliverables of this final workpackage was the organizing of the CIDEL
concluding conference, ‘Law and Democracy in Europe's Post-National Constellation’, held
in Florence on 22 - 24 September 2005 (Deliverable No. 17). The conference included
more than fifty participants, comprising project partners and affiliated researchers as well
as external scholars, and was organized in three sections. The first part, ‘What kind of
order is emerging in Europe?’, focused on the overall findings of the project. The
workpackage leaders presented the main findings from the research undertaken in their
respective fields. Sections II, ‘Europe’s Unfinished Agenda’, and III, ‘Post-national
Democracy?’, were dedicated to discussing and commenting on these findings as well as
reflecting upon their implications and future directions of the research. The event
engaged researchers and spurred reflection and discussions on the analytical tools
developed by CIDEL, on the project’s research findings and on the direction of future

research.

Another important deliverable was a large edited volume: Making the European Polity:
Reflexive integration in the EU on the nature of the EU (Deliverable No. 18), which
synthesizes some of the findings from the project. This is described more in detail below.
In addition to this, an outreach brochure was produced during the final weeks of the
project. It contains updated information on some of the findings on the research topics

dealt with in the project and has been distributed widely to a broad public, to policy
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makers, journalists and stakeholders as well as to the academic community throughout

Europe.

Reflexive integration

A reflexive approach to integration based on the theory of communicative action is set
out in the volume Making the European Polity: Reflexive integration in the EU (edited by
Erik O. Eriksen). This approach conceives of the EU as a law-based supranational polity
lacking the identity of a people as well as the coercive means of a state. This is sought
compensated for through extensive processes of deliberation, or reflexive integration.
The EU is neither a value-based polity nor a full-blown rights-based polity premised on
the unity of law, but is more than a regime of transnational governance. It is a polity
with no sole apex of authority, but with an organized (limited) capacity to act. It has no
single and sovereign demos, no people, but is involved in reflexive processes of
constitutionalizing itself. It is a polity in motion based on a thin kind of statehood - a

supranational polity with a deliberative imprint.

The findings have been assessed in relation to the three ideal type models of the EU in
order to identify the nature of the creature. The EU has moved beyond
intergovernmentalism but in what direction is it developing? Is it developing into (a) a
regulatory entity based on transnational structures of governance, (b) a value-based
polity premised on a common European identity or (c) a rights-based post-national union

of a federal type? The salience of these models varies across levels and policy fields.

We find that the EU is, above all, a political system that extensively makes use of law to
create order and purpose, but law-making and law enforcement take place within a
structure that combines hierarchical and horizontal procedures. Whereas a central body
with a wide revenue basis is clearly absent, the system has developed a well-established
legal hierarchy and consented authority relations buttressed by deliberative processes.
Hence the concept of deliberative supranationalism, which depicts the painstaking quest

for consensus within a binding legal structure.

We do not find that the EU mirrors any of the three ideal typical polity models. Even
though regulation is a conspicuous feature of the EU, the integration process has moved
cooperation beyond intergovernmentalism and pragmatic problem-solving. Cooperation
has turned more political and constitutional, but there is not strong evidence of a
common European identity of the kind presupposed by the value-based model. There is
no unified people - ‘Staatsvolk’ - upon which statehood and political institutions can be
built. But as the European citizens have obtained more rights, and as the competences

have been amended, one may say that there is a movement in the direction of a rights-
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based Union. However, much more needs to be done for the citizens to be able to see
themselves as the authors of the law they have to obey. We have tried to explicate the
rationale of such processes from the vantage point of deliberative theory. This theory
sets out to explain why the actors of the Union can reach a common position on what to
do when there is no clear-cut win-win situation, when side-payments are excluded, when

there are no sanction-based rules — no Leviathan.

The empirical studies of the CIDEL project have documented that the EU has increased
its competences and capabilities in recent years. Even though it is not a federation and
the member states control the most powerful body of the Union, the Council, the EU is a
supranational polity. It has got a legally binding, even if formally not incorporated,
Charter of Fundamental Rights, a (not yet fully developed) competence catalogue
delimiting the powers of the various branches and levels of government, a two-chamber
system of legislation; as well as authoritative dispute-resolution mechanisms particularly
embodied in the authority of the Court of justice. The Constitutional Treaty moves the EU
into a quasi-federal, supranational legal system based on the precepts of higher-law
constitutionalism. This system of representation and accountability gives the citizens at
least a minimal input into the process of framing and concretizing their rights. The EU
also has organized mechanisms to obtain and implement collective goals, which have

market redressing and redistributive effects.

Notwithstanding these hierarchical elements, the EU is not a state-federation as it has
shared sovereignty within an unfixed territory, the unity of law is lacking, and there is no
established agreement about the demos -- on the criteria for inclusion/exclusion. The EU
is more varied in organizational terms than the most diverse federal state. As long as it is
not clear who are legitimate subjects of the polity, who the people is, observance of the
principle of sovereignty — according to which all political authority emanates from the law
laid down in the name of the people - is not ensured. However, the social preconditions
for a full blown parliamentarian system at the EU level are not in place (yet) as a distinct
European collective identity is missing as are many of the intermediate associations and
organizations of civil society, including a unifying public sphere conducive to identity-
formation on the basis of the public autonomy of the European citizens. Where then to

look for explanations of the viability of the integration project?

The protracted ‘constitutionalization’ processes point to the fact that the EU is a system
in transition and that the legitimacy of this project depends to a large degree on the
open-ended and long-lasting discussion of its finalité politique. Constitutional reflexivity
has been increased by every round of Treaty revision. Moreover, the Convention method,

which is the most reflexive of all, seems now to be accepted as the proper procedure for
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constitutional amendment. Through the entrenchment of this method there is
consolidation of a model for ‘constitutional politics’ that differs from ‘normal politics’, and
one that also differs from Treaty changes conducted through turf battles at
Intergovernmental conferences. This links in with the contention that the quality and
direction of the integration process itself is crucial for the legitimacy of the Union. As it is
easier to agree on procedures and norms for how to proceed than on common purposes
and finalité, the EU is very much an organization in motion. It is the manner in which the
changes are conducted, the quality of procedures and processes, which lend legitimacy to

the whole experiment.
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IV. CONCLUSIONS AND POLICY IMPLICATIONS

CIDEL has established a third logic of integration, integration through deliberation. This
supplements the mainstream perspectives on the EU, which typically claim that
integration occurs through strategic bargaining or through functional adaptation. The
process of polity formation has to be explained by something more than member-state

interests, preferences and power resources.

The EU does not possess the means of the nation-state, such as monopoly of violence
and taxation, a common identity and the majority vote to enforce its will. The EU pools
sovereignties; it compounds different modes of representation and shares competencies
with the member states. It depends on the national administrations for implementation.
The EU has no military capability but it is aspiring to be more than a civilian power. It
shares the competence to tax with the member states, but the tax base is very limited.

The EU is not equipped with a fully organized capacity to act.

As the bargaining resources are rather slim the implementation of EU policies and further
integration works efficiently only if the enforcement mechanisms resonate with a
readiness on the part of the member states to accept its disciplining role. The many veto
points, the lack of forceful compliance mechanisms, representation and problem-solving
through committees and networks underscore the deliberative mode of decision-making.
The infrequent use of majority vote — most decisions in the Council are unanimous -
makes the EU into a kind of consensus democracy. Small countries are systematically
overcompensated in the voting formula of the Council and unanimity is required on a
whole range of issues, which in fact gives member states veto power and thus puts them

on an equal footing.

Vetoes are held to be a main barrier to supranationalism but represent a constraint on
interaction that induces reason giving: when parties can block outcomes, actors have an
incentive to convince all the others. They can not solely apply arguments that convince
some of the participants - a majority — but have to pick arguments convincing to all.
Reason giving and critical scrutiny are further promoted through such mechanisms as
public debate, institutionalized meeting places, judicial review and complaint procedures
such as the European Ombudsman. A non-majoritarian system such as the EU has many
mechanisms that establish critical opposition and which are conducive to transformation

of opinions and preference formation.

For the first time in human history, we are now witnessing the development of a

democratic system that is not based on a conception of a culturally homogenized people,
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or brought about through war or brute force, but one that has emerged through
voluntary cooperation, through bargaining and deliberation and other trust inducing
mechanisms. Through this the EU has progressed beyond the initial stage of a purely
voluntary association and moved into a supranational legal system based on the precepts
of higher law-constitutionalism endowed with an authoritative dispute mechanism. It is
an entity equipped with an organized capacity to act and it has now undertaken steps to
reduce the democratic deficit. All legal persons and not just states have judicially
enforceable rights and legitimacy established through domestic channels, through
national democracy, has been supplemented with direct chains of influence. The
European Parliament has obtained more power and majority vote has replaced unanimity
as a decision rule in several policy fields. Consequently, the EU is both a Union of states

and of citizens.

The EU is a large scale experiment searching for binding constitutional principles and
institutional arrangements beyond the mode of rule entrenched in the nation state. State
power is being domesticated by supranational law, and the only legitimacy basis for this
law is the constitutional developments in Europe that emerged in the wake of the French
revolution, and which for more than 200 years now has contributed massively to the
stabilization of nation states. In this tradition constitutions are seen as arrangements for
respecting the equality and the autonomy of the individual in the realization of the idea
of popular self-government. The European integration process testify to a promising yet
unaccomplished process of democratization that can only be carried through by a more
encompassing and comprehensive constitutionalizing process than we have witnessed so

far.

Policy Implications

The EU is a large scale experiment searching for binding constitutional principles and
institutional arrangements beyond the mode of rule entrenched in the nation state. State
power is being domesticated by supranational law, and the only legitimacy basis for this
law is the constitutional developments in Europe that emerged in the wake of the French
revolution, which for more than 200 years now have contributed massively to the
stabilization of nation states. In this tradition constitutions are seen as arrangements for
respecting the equality and autonomy of the individual in the realization of the idea of
popular self-government. The European integration process testifies to a promising yet
unaccomplished process of democratization that can only be carried through by a more
encompassing and comprehensive constitutionalizing process than we have witnessed so
far. This speaks to model three of the CIDEL project - a rights-based post-national union.

In order to realize such an idea of post-national integration the EU should seek to mould
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a European constitutional structure with a clearer delineation of powers and
responsibilities along horizontal and vertical lines and with firmly entrenched rights,
which ensure that citizens are considered as and also consider themselves as rights
holders. However, for rights to be real means of interest protection there is need for the
Union to increase its ability of redistributive measures including enhanced fiscal capacity
and taxing competence. However, democracy beyond the nation state also entails a post-
national public space where the citizens can confront the power holders and put them to
account. A general public sphere is located in civil society and depends on resources
beyond governmental control. The EU should actively stimulate the embryonic forms we
see of transnational publics inside as well as outside of the governmental complex. For
the EU to be able to reduce its democratic deficit a very open, comprehensive, multi-level
process of opinion and will-formation that places great onus on participation is required.
Further, a post-national organization should subject its actions to higher-ranking
principles also when it comes to external relations. The criterion of a legitimate foreign
policy can only be that it subscribes to the principles of human rights, democracy and
rule of law, and seeks to strengthen the cosmopolitan law of the people in the
international system. That the EU binds itself to such principles is consistent with what
we might expect from such a foreign policy. The Union should not be aspiring to be a
world power but a regional political order that pushes for and binds itself to cosmopolitan
principles. Accordingly, the borders of the Union should not be justified with regard to
essentialist categories of who are truly Europeans. Rather the borders should be drawn
both with regard to what is required for the Union itself in order to be a self-sustainable
and well-functioning democratic entity and with regard to the support and further

development of similar regional associations in the rest of the world.
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V. DISSEMINATION AND EXPLOITATION OF RESULTS

In addition to the books, articles, reports and papers published during the third and last
year of the CIDEL project, many activities have taken place in order to reach a wide

range of relevant user groups.

The CIDEL researchers have arranged and participated in seminars and conferences, of
interest both for academics and the broader public, such as the open seminar arranged
by ARENA at the University of Oslo on 11 May 2005. This was a 2-hour session on the
EU’s Constitutional Treaty entitled ‘the European Constitution: a Europe of citizens or of
states?’, that attracted people from a variety of milieus. The main purpose of the seminar
was to give a better understanding of the content as well as the possible consequences of

the Constitutional Treaty (http://www.arena.uio.no/news/news2005/

konstitusjonsseminar.xml).

CIDEL researchers have held various lectures and speeches, like i.e. ‘Justifying the
Second Enlargement: Promoting Interests, Supporting Democracy or Returning to the
Roots?’, public lecture by Susannah Verney at the University of Athens, 19 October 2005;
and ‘The Babel of Europe?’, invited inaugural lecture by Philip Schlesinger at the Mudra
Institute of Communication, Ahmedabad, India, 5 March 2005.

Results have been distributed to academics and students, but also to civil servants,
officials from national administrations and journalists. The CIDEL researchers have
written articles in newspapers and have organized and participated in events with press
and other media coverage. Two examples are Carlos Closa which participated in
numerous discussion rounds for TV during the Spanish referendum campaign, and John
Erik Fossum who was interviewed on national TV in Canada on the European constitution-

making process.

The website www.arena.uio.no/cidel was created at the start of the project and has been

regularly updated and developed during the project period. It contains information on the
progress of the project (announcements of workshops, distribution of the workshop
papers via the website, etc). The website also provides information on publications and
outreach activities of the project and has proved to be an effective tool for dissemination
as well as for intra-project communication. Via the website the consortium has had
access to the CIDEL intranet, allowing the researchers to exchange information by up-
and downloading papers, reports and books, templates, guidelines and administrative
documents, as well as providing links to official documents, newspaper articles and other

relevant information. Thus, the website was designed both as a channel to the general
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public for disseminating research findings, and as an integrative tool among all the
participating researchers (exchange of drafts, papers, programs for meetings, seminars,
workshops, etc.). Most papers published have been made available on the website. All
CIDEL reports, as well as the CIDEL outreach brochure have been made available in

electronic format on the website, and have been frequently downloaded.

Feed-back indicates that the website reaches a relevant and interested public. Several
other projects refer to the CIDEL website, among others are the European Public Space

Observatory EUROPUB  (www.iccr-international.org/europub/links-index.html), the

University College Dublin (www.ucd.ie/dempart/relevantprojects.htm), the

Wissenschaftszentrum Berlin (coordinating institute for the project on The
Transformation of Political Mobilisation and Communication in European Public Spheres;

http://europub.wz-berlin.de/Default.htm), the University of Aarhus research program

‘Leadership in the EU’s Constitution Negotiations’
(http://www.ps.au.dk/derek/Links%20leadership%20project.htm) and the Universia.net
portal (http://www1.universia.net/CatalogaXXI/C10052PPESII1/E158056/index.html).

Individual CIDEL partners also have established websites, most notably perhaps the team

at Zaragoza University: http://www.unizar.es/euroconstitucion/Home.htm. This website

is aimed for researchers, journalists and citizens interested in learning about the 50-year
process culminating in the elaboration of a Constitution for the European Union. During
2005 the number of visits increased considerably, around 125,000 visitors searched the
site from March 2004 to October 2005.

Furthermore, a hypertextual version of the Constitutional Treaty has been produced by
Brit Helle Aarskog (via the ARENA partner): http://gandalf.aksis.uib.no/%7Ebrit/EU-

CONST-EN-cc/index.html. The digital version has been prepared to make the texts more

accessible to researchers and to the citizens, enabling easy cross-reading of the text.

A newsletter, distributed in electronic form, has appeared three times this year. The
mailing list consists of many academics, researchers, civil servants, think-tanks on
European affairs, journalists and students of European integration. This list was

constantly updated also during year three and contains close to 300 contact persons.

A CIDEL outreach brochure was also produced, meant to present the main findings and
research questions of CIDEL to a wider audience of journalists, policy makers and
stakeholders, as well as the academic milieu. The brochure contains updated information
on main findings on the research topics dealt with in the project. It also contains
information on the various websites generated by the project, and on major publications,

on the partner institutions and on where to get more information on the project and its
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results. The brochure was printed in 3500 copies, most of which have been distributed
widely across Europe, via the project partners. The brochure has been distributed to
policy makers, political parties, organisations and associations, official bodies and
embassies, as well as the research community, media and stakeholders. It has also been

made available electronically on the CIDEL website.

The annual ARENA conference 2005 ‘What now? The EU at a crossroads’ was organised
so as to mark the conclusion of the CIDEL project. It was held in Oslo on 25 November
2005, after the end of the project period, and served as an outreach event that attracted
more than 100 participants from ministries, organisations, political parties, media and
research institutions. In addition to the ARENA-CIDEL researchers, who presented some
of the main findings, invited speakers were Thorbjgrn Jagland (president of the
Norwegian Parliament), Steen Gade (member of the Danish Parliament), Jo Leinen
(MEP), Laura Finne-Elonen (President of the European Centre of the International Council
of Women), Hans Petter Graver (Professor of Law, University of Oslo) and Ben Crum
(Lecturer, Vrije Universiteit Amsterdam). The outreach brochure was also widely

distributed in relation to this occasion.

As CIDEL addresses several of the key questions currently on the European agenda, the
researchers constantly produce direct responses to actual debates and events, and will
continue to do so also after the completion of the project. Further research will be
conducted both by former CIDEL researchers and the wider research community on the

basis of the findings from the project.
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Table 3. results (eTIP)

Result title Partners involved Exploitation intention
A coherent and well-run All partners Dissemination of results
research network and further research
Theoretical framework All partners Dissemination of results

and further research

Prospects for a European
public sphere

University of Stirling
ARENA, University of Oslo

Dissemination of results
and further research

Constitution-making and
legitimacy

Zaragoza University Birkbeck
College University of London
University of Exeter

ARENA, University of Oslo

Dissemination of results
and further research

Justifying enlargement

ARENA, University of Oslo
University of Athens
UNED, Madrid

Uppsala University

Dissemination of results
and further research

External security

SCORE, Stockholm University
ARENA, University of Oslo

Dissemination of results
and further research

Taxation and social
policy...

ARENA, University of Oslo
SCORE, Stockholm University

Dissemination of results
and further research

A theory of post-national
integration

All partners

Dissemination of results
and further research
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